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MO PAU

1. Tinh cap thiét clia d@ tai nghién ciu

Tinhhinh toi pham n6i chung va t6i pham mua ban nguoi ndi riéng dang
trg thanh mot van nan, mang tinh thoi sunéng bong, gay buc xuc trong toan xa
hoi, khdng chi & Viét Nam ma trén pham vi toan thé giéi vai dién bién ngay
cang phuc tap, tinh chat nghiém trong va tha doan hoat dong tinh vi; nhiéu vu
&n c6 to chic chat ché va cd tinh xuyén quéc gia. Vi vay, cac co quan c6 tham
quyén khdng nging hoan thién cac van ban quy pham phap luat dé phong,
chdng toi pham nay, trong d6 dang chi y 14 viéc ban hanh Bo luat Hinh sy ndm
2015, stra doi, bd sung nam 2017. Tuy nhién, tinh hinh tgi pham mua ban nguoi
c6 nhiéu dién bién phic tap, nhat I3 tai c4c tinh bién gigi phiaBac. Riéng ¢ tinh
Lao Cai, theo thdng ké ctia Bo Cong an, tir ndm 2012 dén niam 2017, cac co
quan chirc ning cua tinh Lao Cai ¢4 tiép nhan hon 600 nan nhan bi mua ban tro
vé, trong d6 co nhiéu nan nhan khong phai ngudi dan dia phuong, dang cha y
14 céc hoat dong mua ban ngudi dugc t6 chirc thanh nhitng dudng day cé su
moéc ndi chit ché gitta ddi tuong 13 ngudi Viét Nam va Trung Qubc véi phuong
thirc, thit doan tinh vi; cac dbitwong pham t0i 1a nhitmg ddi twong c6 kién thuc
x4 hoi va thuong 1a ngudi thdng thudc khu vuc bién gioi, cira khau, duong tiéu
ngach, dong thoi am hiéu phong tuc dia phuong...nén gy nhiéu kho khin cho
cdng tac phong, chéng toi pham nay. Do dé, viéc nghién ciru dé tai“76i mua
bdn nguoi theo quy dinh ciia phap lugthinh si Viet Nam tir thuc tien tinh Lao
Cai” nham danh gia dung thuc trang va duara cac giai phap nang cao hiéu qua
ap dung phap luat, gop phan phong, chdng toi pham nay trén dia ban tinh Lao

Cai c6 ¥ nghia cap thiét ca vé mat Iy luan va thuc tién.



2. Tinh hinh nghién ciru dé tai

Van dé mua ban nguoi ¢ nudc ta va trén thé gioi i mot van dé toan cau,
xam pham dén quyén connguoi ciia cac c4 nhan lién quan va dugc nghién ciru,
tiép can o nhitu goc do khac nhau. Co thé ké dén mot s6 cong trinh nghién ciu
lién quan dén dé tai nay nhur:

- “Pdu tranh phong, chong téi pham mua bdn nguoi ¢ Viét Nam: Thuc
trang va gigi phap phong ngera ”, Nha xuat ban Cong an nhan dan;

- “Stra d6i bé sung téi mua ban nguwoiva téi mua ban tré em theo hudng
ngi lugthéa Céng wdc quoc té vé téi mua bdn nguoi” cua tac gia Mai Bo ding
trén Tap chi Toa an nhan dan (S6 6/2015), tr 5-11.

- “T¢i mua ban nguoi theo phap lugt hinh sy Viét Nam ¢ nuoc ta hién
nay” cuatac gia Nguyén Thi Hong Nhung, Luan vin thac si Luat hoc, Hoc vién
khoa hoc xa hoi, 2017.

- “Nhitng diéemméi ciia BLHS 2015 vé nhom t6i mua bdan nguwoi va mét
SO Vdn dé can heu ¥’ ctia tac gia Pham Xuan Sonding trén Tap chi Tdaan nhan
dan, sb 7/2018, tr 18-23.

- “Bdo cdo danh gid cdc mé hinh hé tro tdi hoa nhdp cho cdc ngn nhan

cua ngn mua ban nguoi” ciaTo chue di cu quoc té tai Vit Nam.

- “BA0 cao ddnh gid hé thong phap ludt Viét Nam trén tinh than cdc nghi
dinh thw ciia Lién hop quoc vé phong, chong buén ban nguwoi va di cu trai phép,
bé sung Céng wéc Lién hop quoc vé phong chong téi pham ¢ té chirc xuyén
quéc gia” cua B Tuphap;

- S6 tay tuyén truyén hoat déng phong, chong budn ban nguoi” ctia tac

gid L& Thi Quy, Hoi lién hi€p Phu nit Viét Nam,;



- “Ludt phong, chong mua ban nguoi- Co'sé phdp Iy dau tranh chéong tdi
pham mua ban nguoi trong thoi gian t6i” cua tic gia Nguyén Ngoc Anh ding
trén Tap chi Cong an nhan dan, s6 thang 8/2011...

Ngoai ra, con c6 nhiéu cdng trinh nghién ctu dé cap dén toi mua ban
ngudi duogc cdng bd, dang tai trén cac béo, tap chi dién ta....Nhin chung, cac
cong trinh d3 cong bé da 1dm sang to nhidu van dé Iy luan va thuc tién vé toi
mua ban ngudi nhung it c6 cong trinh nghién ctru dé cap tryc tiép vé toi pham
nay trén mot dia ban cu thé [a tinh Lao Cai. Vi vay, viéc nghién ctu dé tai sé
nhan dién, danh gid trong dditoan dién vé toi mua ban ngudi véi nhitng dic
thil ¢ tinh Lao Cai dé tir d6 dua ra cac giai phap nang cao hiéu qua ap dung
phap luat, gop phan phong, chéng toi pham nay trong thoi gian téi.

3. Muc dich va nhiém vu nghién cau cuaa luan van

3.1 Muc dich nghién cuu

Muc dichcua dé tai 1a nghién ctu cac quy dinh cta phap luat hinh su
Viét Nam vé toi mua ban ngudi dudi khia canh 1ap phép hinh su va thyc tién
&p dung tai tinh Lao Cai détir 6 dua ra céc giai phap nang cao chit lugng dinh
toi danh va quyét dinh hinh phat d4i véi toi danh nay.

3.2 Nhiégm vu nghién cau:

Pé dat duoc muyc dich nghién cau trén, luan van cé nhitng nhiém vy chi
yéu sau:

- Nghién ctu lam sang té mot sé van dé ly luan vé toi mua ban ngudi
nhu: Khai niém, dau hiéu phap ly cua toi mua ban nguoi. Khéi quat qua trinh
hoan thién cac quy dinh phép luat Viét Nam vé toi pham nay.

- Phan tich, danh gia thuc trang 4p dung cac quy dinh vé toi mua bén
ngudi trén dia ban tinh Lao Cai thoi gian qua (frong dé chl trong nhiing van

dé ton tai, vieéng macva nguyén nhan).



- Xac dinh y&u cau va kién nghi mot sé giai phap hoan thién phap luat va
nang cao hiéu qua dinh toi danh va quyét dinh hinh phat ddi vai toi pham nay

¢ Viét Nam trong thoi gian toi.
4. Poi twong va pham vi nghién ciru cia luan vin
4.1. Doi twong nghién cizu

Déi twong luan van nghién ctru dugce xac dinh 1a toi mua ban nguoi theo
phap luat hinh sy Viét Nam va pham vi nghién ctu cuia luan van la co sé ly luan
Vvé t0i mua ban ngudi; thuc tién ap dung phép luat dé xu ly toi mua ban ngudi
¢ tinh Lao Cai, tir d6 luan giai cac giai phap nang cao hiéu qua ap dung phap
luat, gop phan dau tranh phong, chéng toi pham nay & tinh Lao Cai noi riéng

va trén pham vi toan québc néi chung.
4.2. Pham vinghién ciu

Luan van nghién ctu va giai quyét nhitng van dé xung quanh toi mua
ban nguoi theo quy dinh cua phap luat hinh sy Viét Nam dudi goc d6 luat Hinh
sy va t6 tung hinh sy, trong d6 chi yéu 13 BLHS nam 2015, dugc sira doi, bd
sung nam 2017 vé t6i mua ban ngudi gan véi thyc tién dinh toi danh va quyét

dinh hinh phat trén dia ban tinh Lao Cai tir nim 2013 dén nam 2018,
5. Phwong phap luan va phwong phap nghién ciu

Pé dat duoc myc tiéu nghién cu, luan van st dung phuong phéap luan cha
nghia Mac- Lé Nin, tu tudng HO Chi Minh véi cac phuong phap nghién ciru co
ban la phuong phap duy vat bién chirng va duy vat lich str. Bén canh do, luan
van con st dung cac phuong phép nghién ctu cu thé nhu: hé théng hda, phan
tich, tong hop, quy nap, so sanh, théng ké, tong két thuc tién.

6.Y nghia ly luan va thuc tién cta luin vin

- V€ Iy luan: Luan van nghién ctrumét cach ¢ hé thong va twong d61toan

dién vé t6i mua ban nguoi theo quy dinh ctia phap luat hinh sy Viét Nam nim



2015 nén két qua nghién ctru cua ludn vin c6 nhimg ndidung cé gia tri dong gop
cho khoa hoc chuyén nganh nhu: Phan tich c6 hé thong phap luat Viét Nam vé
t6i mua ban ngudi, danh gia cu thé nhimg diém moi cia BLHS nam 2015 so véi
quy dinh cua BLHS trudc day.

- Vé thyc tién: Puara nhiing danh gia vé viéc dinh toi danh va quyét dinh
hinh phat ddi vé6i t01 mua ban ngudi trong thuc tién tai tinh Lao Cai, tir do deé
xuat mot so giai phap nham ning cao hidu qua dinh t6i danh va quyét dinh hinh
phat d6i vé6i toi danh nay.

7. Kétcau cia luan vin

Ngoai phan mé dau, két luan va danh muc tai liéu tham khao, két ciu cua
ludn vin gdm ba chuong;

Chwong 1: Nhitng van dé ly luan va phép luat hinh sy Viét Nam vé toi
mua ban nguoi.

Chuwong 2: Thyc trang dinh ti danh va quyét dinh hinh phat d6i voi toi
mua ban nguoi tai tinh Lao Cai.

Chwong 3: Y8u cau va giai phap nang cao chat luong ap dung phap luat

doi voi toi mua ban nguoi.



Chuong 1

NHUNG VAN PE LY LUAN VA PHAP LUAT HINH SU VIET NAM
VE TOI MUA BAN NGUOI

1.1. Khai niém t§i mua ban nguoi

Theo Piéu 3, Nghi dinh thu vé phong ngira, trimg tri va tran ap toi budn
ban nguoi, dic biét 12 phu nir va tré em, bd sung Congude cua Lién Hop Quic
vé chdng toi pham ¢4 t6 chie xuyén qudc gia (Cong wéc TOC duge thong qua
theo Nghi Quyét s6 55/25 ngay 15 thang 11 nim 2000 ciia Pai hoi déng Lién

hop qudc), khai niém “Budn ban nguor” dugc hiéu nhu sau:

(a) “Budn ban nguoi” 13 viée tuyén mo, van chuyén, chuyén giao, chiia
chép hodc nhan ngudi nhdm muc dichboc 16t bang cach str dung hay de doasir
dung vii lyc hay bang céc hinh thirc ép budc, bat coc, gian lan, lira gat, hay lam
dung quyén luc hodc vi thé d& bi tdn thuong hay béng viéc dua hay nhan tién
hay lgi nhuan dé dat duoc su déng y cia mot nguoi dang kiém soat nhiing nguoi
khac. Hanh vi boc 16t s& bao gdm it nhit viéc boc 16t mai dam hay nhimg hinh
thirc boc 10t tinh duc, cac hinh thire lao dong hay phuc vu cudng burc nd 1€ hay
nhitng hinh thirc twong tu nd 1¢, kho sai hoic liy di bo phan co thé;

(b) Viéc mot nan nhan ciia buén ban ngudi chap nhan su boc 1ot cé chu y
duoc néu tai khoan (a) trén day s€ khong dugc tinh dénnéu bat ky mdt céach thirc
nao néu trong khoan (a) da dugc str dung;

(¢) Viéc tuyén dung, van chuyén, chuyén giao, chira chip hay nhan mot
dtra tré nhdm muc dichboc 16t bi coi [ “budn ban ngudi” ngay ca khi viéc nay
duoc thuc hién khong can dung dén bat cr hinh thirc nao duoc nédi dén trong
khoan (a) diéu nay;

(d) “Tréem” c6 nghia 1a bat ky ngudi nao dudi 18 tudi [21, tr 36].



Turdinh nghia buén ban nguoi dugc quy dinh trong Nghi dinh thur trén, c6

thé phan tich, buén ban nguoi bao gom cac yéu tb sau day:

- Vé hanh vi: Thyc hién mot trong cac hanh vi tuyén mo, van chuyén,

chuyén giao, chira chap (che gidu), tiép nhan nguoi.

- Vé phirong thire, thii doan: Ep budc, bit coc, lra gat, man tra, lam dung
quyén luc hodc vi thé débj ton thuong cua nan nhan; cho hay nhan tién hodc loi

nhuan dédat dugc su dongy ctia mot nguoi kiém soat ddi vol nguoi khac.

- Vé muc dich: Boc 16t nan nhan, bao gém cac hinh thirc boc 10t mai dam
hodac hanh vi boc 10t tinh duc khac, cac hinh thirc lao dong hay dich vu cudng
burc, n6 1¢ hodc nhitng hinh thirc tuong tu nhu n6 1€, khong dugc trd cong hodc
tra rat ré mat, moi truong lao dong khdng an toan (nang nhoc, doc hai, kéo dai
thoi gian), phan biét ddi xtr tan t&, lao dong cudng birc hodc ¢6 giao kéo nhung
dung thu doan vat kiét strc lao dong, léy di nhitng bg phan cothé dé phuc vu loi
ichriéng hay dé thu loi nhuan.

- Vé pham vi: Budn ban ngudi thuong cé yéu té di chuyén nhung khong
nhét thiét phai vuot ra khoi bién gidi qudc gia, co thé xdy ra trong pham vi mot
qudc gia, didu d6 co nghiala d3 roi khoi gia dinh, cong dong khong phai noi ma
nguoi d6 sinh song (tir dia ban gbe, qua noi trung chuyén va noi dén).

O Viét Nam hién nay, khai niém “mua ban nguoi” van 1a mot thuat ngir
phtrc tap va trong hé thong phap luat van chua cé mot khai niém chinh thong vé
thuat ngit ndy. Trong cac van ban quy pham phap luat vé phong, chéng mua ban
nguoi ciia Viet Nam tir trude dén nay, ké ca Luat Phong, chdng mua ban ngudi
va BLHS déu khong c6 diéu khoan quy dinh vé khai niém mua ban nguoi.

Piéu 3 Luat Phong, chéng mua ban nguoi ndm 2011 chi quy dinh c&c hanh
vi bi nghiém c4m bao gdm: Chuyén giao hoic tiép nhan ngudi dé bdc Iot tinh

duc, cudng btic lao dong, lay céc bo phan cothé hodc vi muc dichvé nhan dao



khéc; tuyén mo, van chuyén, chira chap ngudi dé boc 16t tinh duc, cudng buc lao
dong, lay cac bo phan co thé hodc vi muc dich vo nhan dao khac hoic dé thuc
hién hanh vi da quy dinh; cudng birc nguoi khac thuc hién mot trong cac hanh
trén; tra thu, de doatra thU nan nhan, ngudi lam chimg, ngudi to giac, nguoi td
cao, nguoi than thich cua ho hodc nguoi ngan chian hanh vi theo quy dinh; lgi
dung hoat dong phong, chdng mua ban ngudi dé truc loi, thuc hién cac hanh vi
trai phép luat; can tro viée to giac, to c&o, khai bao va xir Iy hanh vi quy dinh tai
Diéu ndy; ky thi, phan biét ddixir vai nan nhan; tiét 16 thdng tin vé nan nhan khi
chua co sy ddngy cua ho hodc ngudi dai dién hop phap cua nan nhan; gia mao

la nan nhan; hanh vi khac vi pham cac quy dinh cua Luat nay [27].

Mua ban nguoi Ia hanh vi coi conngudi nhu hang hoa dé mua, bén, trao
do6i lay tién hoic loi ich khac. Mua ban ngudi bao gdm hai hanh vi “Mua” va
“Ban”, trao d6i qua lai va dung loi ich dé trao d6i (Loi fch vat chat hoac tinh

than). D6i tuong cua toi mua ban nguoi 1a con ngudi khdng phan biét gioi tinh.

Theo quy dinh ctia BLHS nam 2015 vé toi mua ban ngudi (Diéu 150) thi
c6 thé thiy quan niém vé toi pham mua ban ngudi ¢ Viét Nam khéng conbé hep
nhu trude ma da duoc maé rong, phil hop véi Luat phong, chong mua ban nguoi
nam 2011 va tiép can gan véi quan niém budn ban nguoi ciia Nghi dinh thu nodi
trén, theo d6, mua ban ngudi dugc hiéu bao gom ca ba yéu té: (1) Hanh vi. (2)
Phuong thurc, thu doan. (3) Muc dich pham t6i. Theo quy dinh cta BLHS Viét

Nam nim 2015 thi muc dichctahanh vi mua ban ngudi gom c6 [8]:

- Péi véi hanh vi chuyén giao hoic tiép nhan nguoi: (1) é giao, nhan
tién, tai san hoac loi ichvat chat khac. (2) Bé boc It tinh duc. (3) Bé cudng bic
lao dong. (4) Dé lay bo phan co thé cua nan nhan. (5) Vi muc dichvo nhan dao
khéac.



- Di véi hanh vi tuyén mo, van chuyén, chira chap ngudi: Dé thyc hién

hanh vi chuyén giao hozc tiép nhan ngudi nham mot trong cac muc dich néu trén.

Mic du khong c6 dinh nghia phép 1y chinh thiac V& “mua bdn nguoi*
nhung trong thuc tién d4u tranh, diéu tra, xét xir toi pham va can ctr vao hanh vi
"mua ban" ma khai niém "mua bdn nguwoi" duoc hiéu 1a viéc chuyén giao nguoi
tir mot ngudi hoac mot nhdm ngudi sang mot nguoi hoac mot nhom ngudai khac
dé doi lay tién hodc loi ich vat chat.

Hanh vi “Mua ban ngudi” duogc hiéu a hanh vi dung tién, tai san hodc cic
loi ichvat chét khac dé trao d6ingudi (tir du 16 tudi tré 1én) nhuw mot loai hang
héa; cu thé 1a mot trong cac hanh vi sau day:

- Ban ngudi cho nguoi khac, khong phu thuoc vao muc dich ctia ngudi
mua,

- Mua nguoi dé ban lai cho nguoi khac, khong phan bi¢t ban lai cho ai va

muc dich ciangudi mua sau nay thé nao;
- Dung ngudi nhu 1a tai san dé trao do61, thanh toan;

- Mua nguoi dé boc Iot, cudng birc lao dong hoac vi cac muc dich trai

phap luat khac.

Trén co s& khai quat trén, dudi goc do Iy luan, co thé hiéu toi pham la
mot hién tugng tiéu cuc trong xa hoi, xuat hién cuing véi sy ra doi ctia nha nudc
va phap luat, ciing nhu x4 hoi phan chia thanh giai cap doi khang. Vi vay, dé
bao vé quyén loi cua giai cap thdng tri, Nha nudc di quy dinh hanh vi ndo 1a
t6i pham va ap dung TNHS va hinh phat d4i véi nguoi da thuc hién hanh vi do.
Dudi goc do phap luat, theo quy dinh tai Diéu 8 BLHS niam 2015 thi:

Toi pham Ia hanh vi nguy hiém cho xa hoi duoc quy dinh trong BLHS,
do ngudi co nang lec TNHS hoic phap nhan thwong mai thuc hién mot cach cb

y hoic vd y, xam pham doc 1ap, chu quyén, théng nhat, toan ven Ianh thd To



quéc, xam pham ché do chinh tri, ché d6 kinh té, nén vian héa, quéc phong, an
ninh, trat ty, an toan xa hoi, quyeén, loi ich hop phép cua to chic, xam pham
quyén con ngudi, quyen, loi ich hop phap ctia cong dan, xam pham nhiing linh
vuc khac cua trat tu phap luat xa hoi chi nghia ma theo quy dinh cua Bo luat
nay phai bi x& ly hinh su.

Trén co s& quan niém, quy dinh néu trén, cé thé thay rang viéc xem xét,
d4nh gia tinh chat nguy hiém cho x& hoi cta hanh vi mua ban ngudi can cin cir
vao céc yéu td CTTP cuacac hanh vi pham toi. Tir d6, canctr vao cac quy dinh
phap luat hién hanh, ¢ thé khai niém: Toimua ban ngudi 1a hanh vi nguy hiém
cho xa hoi, dugc quy dinh trong BLHS, do nguoi c¢6 nang luc TNHS thuc hién
mot cach ¢ y nham mua hozc ban nguoi Vi loi ich ca nhan hoic vi muc dich
khac va phai chiu hinh phat theo quy dinh cua BLHS.

1.2. Dau hi¢u phap ly cia tdi mua ban nguoi

Dudi goc do khoa hoc hinh su, toi pham 14 hanh vi ¢6 du nhitng yéu t6
CTTP, @6 1a khach thé, mat khach quan, chu thé, mat chi quan cua toi pham, d6
chinhla cac diu hiéu phap ly cua toi pham dugc md ta bang cac quy dinh cu thé
ctia BLHS. Bai vay, khi xem xét, 4p dung phap luat dé xu Iy toi mua ban ngudi,
cac nha lam luat va ap dung phép luat phai dua trén cac CTTP ndi chung, bao
gom: khach thé, cha the, mat khach quan va mat cha quan. Diéu nay ciing c¢6
nghia 13 mot hanh vi nguy hiém cho xa hoi néu kndng thoa man 4 yéu t6 cau

thanh thi khong bi coi la toi pham va khdng phai chiu TNHS.

Qua nghién ciru vé toi mua ban ngudi, c6 thé khai quét cac dau hiéu

phap ly cta toi mua ban nguoi theo quy dinh hién hanh nhu sau:
1.2.1. Khachthé cia tgi pham

Theo quy dinh tai Diéu 8 BLHS niam 2015 thi khach thé cua Luat hinh

su [a nhitng quan hé xa hoi duge Nha nudce xac dinh can bao vé bang nhing
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quy pham phap luat hinh sy. Khach thé cua toi pham 1a nhitng khach thé duoc

phap luat hinh su bao Vé.

T6i mua ban ngudi xdm pham dén nhan pham, danh du cua con ngudi,
xam pham dén quyén con ngudi duoc phép luat bao vé. Ngudi pham toi coi
con ngudi nhur mot hang hoa dé mua, ban, trao d6i nham muc dich kiém loi

hoac vi muc dichkhéc.
1.2.2. Matkhach quan cia tgi phgm

Mt khach quan cua toi pham c6 nhitng dau hiéu nhu: Hanh vi nguy hiém
cho x& hoi, hau qua nguy hiém cho x& hoi do hanh vi d6 giy ra, mdi quan hé
nhan qua giita hanh vi va hau qua, thoi gian, dia diém, phuong tién va cong cu

pham toi.

Trong cac dau hiéu trén thi hanh vi nguy hiém cho xa hoi 1a dau hiéu bt
budc & moi toi pham, hanh vi nguy hiém cho xa hoi cd thé duoc thuc hién bang
hanh d6ng hoac khong hanh dong. Db voi toi mua ban nguoi thi hanh vi mua
ban...I1a hanh vi x&m pham truc tiép d¢én danh du, nhan pham con nguoi, 1a hanh

vi nguy hiém cho xa hoi.

Hanh vi mua ban nguoi 12 viéc dung tién, vang, loi ichvat chat khac dé
doi lay hang hoa 1a con ngudi. Nguodi pham toi coi ngudi bi hai nhu mot loai
hang hoda va cé y thitc dé trao doi, mua ban. Truong hop nguoi bi hai dong y
hay khong dong ¥ thi nguoi thuc hién hanh vi mua ban van bi truy ciu TNHS
vi ngudi pham toi y thie dugc hanh vi mua ban caa minh. Dé thyuc hién viéc
pham toi, ngudi pham toi c6 thé dung cac hanh vi nhu Lra gat, du dd, ép budc
bing nhiéu hinh thirc va thi doan. Toi pham dugc coila hoan thanh khi d3 thuc
hién viéc thoa thuan mua ban, khéng can thiét phai hoan thanh viéc trao ddi

ngudi hay loi fch vt chat.
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Theo Piéu 150 BLHS niam 2015 quy dinh hanh vi pham t6i mua ban
nguoi 1a nguodi ndo dung vil lyc, de doadung vii luc, hra gat hodc bang cac thi
doan khac thuc hién hanh vi: Chuyén giao hoic tiép nhan ngudi dé giao nhan
tién, tai san hoic loi ich vat chat khac; Chuyén giao hoic tiép nhan nguoi dé
bdc 16t tinh duc, cudng buc lao dong, lay bo phan trén co thé nan nhan hoic vi
muc dichvo nhan dao khac; Tuyén mg, van chuyén, chira chap nguoi khac dé

thuc hién hanh vi quy dinh tai diém a, b khoan nay.

To1 pham mua ban ngudi sir dung cac phuong thirc, thi doan tinh vi, da
dang va ngay cang phuc tap nhu 14p 6 nhom, duong day lién két chit ché voi
nhau, khéng chi trong viing ma tham chi con xuyén quéc gia. Cac hanh vi tuyén
mo, van chuyén, chira chap, giao nhan nguoi trong cac vu 4n mua ban nguoi ¢o
thé do mot nguoi thuc hién nhung ciing c6 thé do nhiéu ngudi thuc hién. Nhing
nguoi thyc hién & cc vai trd chit muru, t6 chire, XUi giuc hozc gilp stc cho nguoi
thuc hién hanh vi mua ban ngudi déu 1d dong pham cua toi mua ban nguoi.

1.2.3. Chii thé ciia téi pham

Chu thé cta toi mua ban nguol la con nguoi cu thé thuc hién hanh vi
nguy hiém cho xa hoi mot cach c6 ¥ hodc vo ¥, 1a ngudi c6 du ning e TNHS
va dat d6 tudi luat dinh. Pay 1 dau hiéu phép Iy bat budc cta toi danh nay. Dé
xac dinh chu thé cua toi mua ban nguoi thi can can ¢t vao Diéu 12 BLHS nam
2015. Theo quy dinh tai Diéu 12 BLHS niam 2015 thi “/. Nguoi tir dii 16 tudi
tré 18n phadi chiu trach nhiém hinh sw vé moi téi pham, trir nhitng t6i pham ma
B¢ ludt nay cb quy dinh khac.

2. Ngueoi tir dii 14 tudi tro 18n nhung cha dii 16 tudi chi phdi chiu trdch nhiém
hinh sw vé téi giét nguoi. Téi c6 Y gay thuwong tich hodc gay ton hai cho sitc
khée ciia ngueoi khac. Téi hiép dam. Téi hiép dam nguoi duwdi 16 tudi, t6i curdng

dam nguoi tir du 13 tuéi dén dudi 16 tudi, tdi cuop tai san, tgi bdt coc nham
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chiém doat tai san; vé toi pham rat nghiém trong, téi pham déc biét nghiém

trong quy dinh tai m¢t trong cac diéu sau dady:
a) Diéu 143 (t6i cuong dam); Piéu 150 (16i mua ban nguoi)... .

BLHS nam 2015 quy dinh nhitng nguoi c¢6 nang lyc TNHS 1a nguoi
khéng mac bénh tam than hozc bénh khac 1am mat kha ning nhan thac va kha
ning diéu khién hanh vi. Co nghia 13, cha thé cta toi danh nay phai 1a nguoi co
kha nang nhan thic, kha ning diéu khién hanh vi va dat do tudi tir 14 tro 1én,
ké ca nguoi tir du 14 tudi dén dudi 16 tudi cling phai chiu TNHS theo khoan 1
Diéu 150 va phai chiu TNHS theo quy dinh tai khoan 2, khoan 3 diéu nay. Quy
dinh nay c6 diém khac so véi quy dinh trong BLHS nam 1999, theo BLHS nam
1999 thi nhimg nguoi tir du 14 tudi dén dudi 16 tudi chi co thé chiu TNHS khi
ho pham ti quy dinh tai khoan 2 diéu 119. Trong thuc té thi nguodi pham toi
mua ban nguoi hau hét 1a nguoi da thanh nién, nhimng nguoi chua thanh nién
pham toi nay thuong & vai tro dong pham. Dé xac dinh tudi cua ngudi pham toi
thi can can cir vao gidy khai sinh hoac gidy to tiy than khac, truong hop khéng
c6 gidy khai sinh, gidy to tly than khéc hoic nghi ngo tinh xéac thuc cua gidy

to tly than can trung cau giam dinh dé két luan.
1.2.4. Mat cha quan criatgi phgm

Mt chi quan cua toi pham Ia céc dau hiéu bén trong cua toi pham, phan
anh trang thai tam Iy cua cha thé ddivéi hanh vi nguy hiém cho xa hoi va hau
qua do hanh vi d6 gay ra. Theo tdm Iy hoc thi moi hoat dong cua conngudi déu
¢y thirc va toi pham 1a mét dang hoat dong c6 y thixc gom bén trong va bén
ngodi. Hai mat nay lubn 1a mot thé thong nhat khong tach roi nhau. Mat bén
trong cua toi pham [a dién bién tam ly cua toi pham gdm 161, dong co, muc dich

cua toi pham.
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Nhu vy, mat chi quan cua toi pham bao gom 16i, dong co, muc dich,
trong d6 161 1a dau hiéu bat budc phai c6 & moi toi pham, c6 thé 1a 16i ¢y hoac
vO V. LGi 1a thai o tm ly cua nguoi pham toi dbi véi hanh vi nguy hiém cho
x& hoi va hau qua do hanh vi d6 gay ra. Mat chu quan cua tdéi mua ban nguoi la
16i c6y (CHthé 1a cd y truc tiép hodc cd Y gidn tiép). Pay 1a tdi pham c6 cau
thanh hinh thirc nén hau qua cua toi pham, ngudi pham toi c6 thé nhin thay

trudc hoic khong thay trudc.

L3i ¢ ytruc tiép 1a khi ngudi pham toi thuc hién hanh vi mua ban, trao doi

ngudi khac va nhan thae rd hanh vi caa minh, mong muén hanh vi d6 dién ra.

L3i c6 Y gian tiép 1a khi ngudi pham toi thuc hién hanh vi mua ban, trao
d6i nguoi khac va cé y thirc dé mac cho hanh vi d6 dién ra.

Dau hiéu dong co va muc dich khong phai [a dau hiéu bat budc cua toi
danh nay. Néu d3 thuc hién hanh vi tim ngudi, lién hé, thoathuan gia ca...nhung
chua thuc hién viéc mua bén thi pham toi chua dat, c6 thé van bi truy cau
TNHS. Truong hop nguoi pham t6i khong ¢6 hanh vi mua ban ngudi ma chi
don thuan [a viéc to chirc cho nguoi khac tron di nudc ngoai thi khéng pham

t6i mua ban ngudi ma co thé cau thanh mot toi danh khéc.
1.3. Khai quat lich sir 1ap phap vé tdi mua ban nguoi

Nghién cau lich st lap phap cho thay, ngay sau Cach mang thang Tam
thanh cong ndm 1945, hé théng chinh tri méi duoc ra doi, trong ¢6 Nha nudc
Viét Nam dan chu cong hoa da dong vai tro lich sir dac biét quan trong trong
sy nghiép cach mang cua dan toc. Clng voi su ra doi ciia Nha nuéc kiéu méi,
nhiéu thiét ché mai duoc hinh thanh nhim dam bao phét trién kinh té va bao
dam trat ty, an toan xa hoi, trong dé viéc ban hanh cac van ban quy pham phap

luat quy dinh V& t6i mua ban nguoi voi cac dau méc quan trong sau day.
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1.3.1. Giaidogan trwsc khi ban hanh Bg lugthinh su nam 1985.

Trong quétrinh phét trién cua lich sir Viét Nam va céc quy dinh cua phép
luat hinh su Viét Nam thi Bo luat Hong Bic 1a bo luat hoan thién nhat trong
lich strNha nude phong kién Viét Nam. Theo d6, voi hanh vi ban ngudi tir hang
co than trd xudng thi c6 thé bi toi Gido (Thét cd), néu c6 hanh vi cudp tai san
thi c6 thé bi chém dau (Piéu 43, Quyén IV), d6i véi hanh vi bat nguoi dem ban
]am né ti cho ngudi nude ngoai ciing bi toi chém dau [23- tr 21]. Bo luat Hong
Pric xac dinh t6i mua ban ngudi nhu 1a t6i pham rat nghiém trong, mac hinh
phat cao nhat 1a chém béu dau. Pay c6 thé coi la van ban phap Iy dau tién cua

phép luat hinh sy Viét Nam quy dinh vé toi mua ban nguoi.

Pén giai doan lich st tiép theo khi mién Bac nudc ta hoan toan giai
phong, nén kinh té con nhiéu kho khan 13 nguyén nhan chu yéu dan dén tinh
hinh t6i pham gia ting, dién bién phtc tap va ciing 1a thoi diém xuat hién toi

pham c6 dau hiéu cua toi mua ban ngudi.

Tai b4o céo tong két congtic va chuyén dé xét xir nim 1964 cua Toa an
nhan dan T6i cao thi trong nam 1963 “C6 mdt s loai toi tuy s6 vu dua téi Toa
an it (09) vu nhung theo bao cdo cua mot sé dia phuong thi s vu xay ra lai
nhiéu hon 1a hanh vi bat c6c tré em mang di ban” [16- tr 5]. Thoi diém nay céc
Toa 4n tuy xac dinh day 1a toi pham nghiém trong nhung do chua c6 diéu luat
quy dinh cu thé nén viéc xét xtr toi pham ndy connhiéu vuéng mac. Pay ciing
14 van ban duy nhat ¢ thoi diém nay dé cap dén toi mua ban nguoi.

Phai dén ndm 1985 khi BLHS dau tién ciia nuéc ta ra doi thi toi mua ban
phu nit méi duge quy dinh, 13 ddu méc quan trong danh dau cac quy dinh cu

thé vé t6i pham mua ban nguoi cho giai doan sau.
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1.3.2. Quy dinh cita Bg lugt hinh sw Viét Nam nam 1985 vé ti mua
bdan nguwoi

Sau khi mién Nam hoan toan giai phong, dat nudc thong nhat, trude nhu
cau cta xa hoi, doi hoi phai c6 mot dao luat dé thuc hién dau tranh phong,
chbng toi pham, ngay 27 thang 6 nam 1985 BLHS dau tién cuia nudc ta da duoc
Qudc hoi thong qua, cling 1a 1an dau tién toi mua ban phu nit duge quy dinh tai
Diéu 115, x4c dinh day 1a toi pham nghiém trong véi mac hinh phat cao nhat
14 20 nam ti. Cuthé: “I. Nguoi ndo mua ban phu niz thi bj phattd tir hai nim
den bay nam. 2. Phamtgi thugc mét trong cdc trwong hop sau ddy thi bi phat
t0 tr ndm nam dén hai muwoi ndam: a) Cé té chire; b) Pé dira ra nudt ngoai; ¢)

b

Mua ban nhiéu nguwoi; d) Tai pham nguy hiém ”.

Toi bat trom, mua béan hoic danh trao tré em quy dinh tai Diéu 149: “I.
Nguwoi ndo bt trém, mua ban hodc ddnh trdo tré em thi bi phattd tir mét nam
dén bay nam. 2. Pham toi thugc mot trong cac truong hop sau ddy thi bi phat
t0 tir ndm nam dén hai mwoi nam: a) CO t6 chic hogc ¢ tinh chdt chuyén
nghiép; b) Pé duwa ra nuéc ngoai; ¢) Bdt trém, mua ban hodc danh trdo nhidu
tré em hodc gay hdu qud nghiém trong khac; d) Tai pham nguy hiém ”. Ngoai
ra, Piéu 150 BLHS nam 1985 con quy dinh hinh phat b6 sung: “Nguoi nao
pham méttrong cac téi quy dinh ¢ Diéu 148 va Piéu 149, néu la tai pham nguy
hiém thi c6 thé bi phatquan chétie mét nam dén nam nam”. BLHS d3 qua bén
lan stra d6i, b6 sung vao cac nam 1989, 1991, 1992 va 1997. Tuy nhién, do tinh
chat hanh vi va thu doan pham toi ngay cang tinh vi, phtc tap thi cac quy dinh
ctia BLHS vén chua dap ing duoc yéu cau dau tranh, phong, chéng toi pham,

nhat 1a toi pham mua ban nguoi.
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1.3.3. Quy dinh ciia B¢ lugt hinh sw Viét Nam nam 1999 vé ti mua
bdan nguwoi

BLHS nidm 1999 c6 hai diéu luat quy dinh vé céc toi pham lién quan dén
hanh vi mua ban nguoi 12 toi mua ban phu nix (Piéu 119) va toéi mua ban, danh

tr4o hoic chiém doat tré em (Diéu 120).

Piéu 119 quy dinh toi mua ban phy nix: “7. Ngwoi nao muaban phy niz

thi bj phattl tir hai nam dén bay nam.

2. Pham toi thuoc mot trong cdc truong hop sau ddy, thi bi phattu tu
ndm nam dén hai mweoi ndm: a) Mua ban phu nie Vi muc dich mai dam; b) C6
té chic; CO tinh chdt chuyén nghiép; d) Pé duwa ra nwée ngoai; d) Mua ban
nhiéu nguoi; €) Mua ban nhiéu lan.

3. Ngwoi pham téi con c6 thé bj phattién tir nam triéu dong dén nam

b

muoi tridu dong, phatqudn ché hodc cam cue trii tir Mot ndam dén nam nam”.

Tuy BLHS nidm 1999 di c6 mot s6 quy dinh vé hanh vi mua ban ngudi
nhung ciing con khdng it han ché nhu chua quy dinh cu thé vé ché tai ddi voi

hanh vi mua ban nam gisi, mua ban nguoi ly noi tang.

BLHS niam 1999 dugc sira doi, bo sung nam 2009 di stra doi Piu 119
theo hudéng bo sung doi twong pham toi 1a nam gigi tir du 16 tuoi tro 1én, sta
tén diéu luat tir toi “Mua ban phuniz” thanh toi “Mua bdn nguoi” va thém mot
sb tinh tiét tang ning TNHS. Viéc stra d6i, bo sung BLHS di c6 mot s bude
tién phd hop nhung van chua dap tmg duoc yéu cau dau tranh phong, chng toi
pham mua ban ngudi. Pén ngay 29/12/2011, Viét Nam d3 chinh thirc phé chuan
Cong ude cua Lién hop qubc vé chdng toi pham c6 td chire xuyén qudc gia va
Nghi dinh thu vé phong ngira, tran &p va tring tri viéc mua ban ngudi. Tuy
nhién, dénang cao chat lwong ap dung phép luat, dap wng yéu cau phong, chéng
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t6i pham mua ban ngudi tai Viét Nam thi viéc quy dinh cu thé hon trong BLHS
d6i voi toi danh nay Ia can thiét.

1.3.4. Quy dinh ciza B ludt hinh s Viét Nam hién hanh vé tgi mua
ban ngwoi

Ngay 17/11/2015, BLHS nidm 2015 da dugc Québc hoi thdng qua, trong
d6 quy dinh vé t6i mua ban ngudi tai diéu 150; Diéu 120 BLHS nam 1999 dwoc
tach thanh hai diéu 1a diéu 151 quy dinh toi mua ban nguoi dudi 16 tudi va didu
152 quy dinh toi danh trao ngudi dudi 1 tudi. Quy dinh trén di cu thé hon vé
d6i twong bi mua ban, d& dp dung hon trong thyc té. Cu thé:

“1. Nguoi nao dung vii lyc, de doa diing vii lwc, lira gat hodc bang thii
doan khdc thuc hién mot trong cac hanh vi sau day, thi bi phat tu tr 05 nam
dén 10 nam:

a) Chuyén giao hodc tiép nhdn nguwoi dé giao, nhdn tién, tai san hodc lyi
ich vt chdt khdc;

b) Chuyén giao hodc tiép nhdn nguoi dé bée Iot tinh duc, cuong bire lao
dong, ld'y bo phan co thé cia nan nhéan hodc vi muc dich vé nhéan dao khdc;

¢) Tuyén md, vin chuyén, chira chdp nguoi khic dé thuc hién hanh vi
quy dinh tai diém a hodc diém b khodn nay.

2. Pham t9i thuoc mot trong cdc truong hop sau day, thi bi phat tu tir 08
namdén 15 nam:

a) Cé 16 chirc;

b) Vidong co dé hen,

¢) Gdy réi loan tam than va hanh vi ciia nan nhén tir 11% dén 45%;
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d) Gay thuwong tich hodc gdy ton hai cho sirc khée ciia nan nhanma ty lé
ton thwong co thé 31% tro: lén, trir truong hop quy dinh tai diém b khodan 3
Diéu nay;

d) Pua nan nhan ra khoi bién gioi cua nudc Cong hoa xa hoi chu nghia
Viet Nam;

e) Doi véi tir 02 dén 05 nguoi;

2) Pham ti 02 lan tré lén.

3. Pham toi thudc mot trong cdc truong hop sau ddy, thi bi phat tu tie 12

nam dén 20 nam:
a) Co tinh chdt chuyén nghiép;
b) ba lcfy bo phan co thé ciia nan nhdn;
¢) Gay réi logn tam than va hanh vi ciia nan nhan 46%tro lén;
d) Lam nan nhdn chét hodc tw sat;
@) Doi véi 06 nguoi tro lén;
e) Tdi pham nguy hiém.

4. Nguoi pham téi con cé thé bi phat tién tir 20.000.000 dong dén
100.000.000 dong, phat quan ché, cam cw trii tie 01 nam dén 05 ndm hodc tich

thu mot phdn hoac toan bo tai san”.

Quy dinh Vé toi mua ban nguoi tai diéu 150 da cy thé va chi tiét hon vé
d6i tuong, hanh vi mua ban ngudi dugc coi la toi pham, viéc ap dung phap luat
ciing dé dang va hiéu qua hon trong thuc tién. BLHS niam 2015 ciing quy dinh
chi tiét vé CTTP, cu thé Ia hanh vi, tha doan, phuong thirc thuc hién hanh vi

pham tdi cta nguoi pham tol.
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Theo diém a khoan 1 Diéu 5 Nghi dinh sé 62/2012/ND- CP ngay
13/8/2012 cua Chinh phu quy dinh V& can ctr xac dinh nan nhan bi mua ban va
bao vé an toan cho nan nhan, ngudi than thich cta ho thi mua ban nguoi duoc
hiéu 1d “Coi nguoi nhu mét logi hang hoa dé trao déi bang tién hodc loi ich
vat chdt khdc”. Hanh vi mua ban ngudi theo quy dinh tai Diéu 119 BLHS nam
1999 duoc hiéu la hanh vi ciia mot ngudi coi con ngudi 1a hang hda dé mua
bén, trao d6i ldy tién hoac loi ich vat chat khac. Theo quy dinh tai Biéu 150
BLHS nam 2015 thi ngudi pham t6i dung vii luc, de doadung vii luc hoac hra
gat hoac bang tha doan khéc thuc hién céc hanh vi sau: “Chuyén giao hogctiép
nhdn nguoi dé giao, nhdn tién, tai san hodc loi ich vdt chatkhac; Chuyén giao
hodc tiép nhan nguoi dé boc It tinh duc, cuong biee lao déng, lay bé phén co
thé cia ngn nhan hodc vi muc dich vé nhdn dao khac; Tuyén mg, vdan chuyén,
chua Chcfp nguoi khac dé thuc hién hanh vi quy dinh tai diém a hogc diém b

khodn nay”.

Quy dinh nay ctia BLHS nam 2015 d2 chi tiét hon vé cac hanh vi, phuong
thirc thyc hién hanh vi ctia ngudi pham toi. Doi twong cua toi mua ban, danh
tr4o, chiém doat dugc phan dinh chi tiét, cuthé, riéng biét va ph hop véi thuc
tién hon chir khdng chi tap trung vao 4 loai hanh vi 13 “mua”, “ban”, “danh
trao”, “chiém doat” nhu BLHS nam 1999. Trong khi mua ban nguoi [ mot qua
trinh bao gom chudi hanh vi bat dau tir “tuyén mo” dén “van chuyén”, “chuyén
giao”, “chtra chap, che giau” va “tiép nhan” ngudi. Quy dinh méi trong BLHS
niam 2015 d4 tao hanh lang phap ly thuan loi trong viéc phét hién, diéu tra va
xu ly loai toi pham nay, tranh bo lot toi pham.

Viéc quy dinh nguoi pham toi thuc hién hanh vi dung vii luc, de doa
dung vii lyc, hra gat hoac bang thu doan khac trong BLHS nam 2015 da khac
phuc duoc thiéu sottrong BLHS nam 1999. Quy dinh ndy gilp phan biét rd céc
hanh vi nhu moi giéi két hon, méi gidi lao dong...Quy dinh rd phuong thic
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pham t6i gitip co quan tién hanh té tung d& dang thdng nhat khi xir Iy nhiing

truong hop mua ban ngudi ma dbi twong dugc mua ban hoan toan tu nguyén.

Nham noi ludt héa cac quy dinh ¢6 lién quan cua diéu udc quoc té ma
Viét Nam a thanh vién, gop phan tang cudng hop tac qudc té trong dau tranh
phong, chong t6i pham mua ban ngudi, Diéu ludt da cu thé hoa khai niém mua
ban nguoi 1a vie dung vii luc, de doadung vii luc, Ira gat hoac béng thu doan

khac thuc hién mdt trong cac hanh vi:

(1) Chuyén giao hodc tiép nhan ngudi dé giao, nhan tién, tai san hodc loi

ichvat chat khac;

(2) Chuyén giao hoic tiép nhan nguoi dé boc 19t tinh dyc, cudng biic lao

dong, lay bod phan co thé ctia nan nhan hoac vi muc dich vo nhan dao khéc;

(3) Tuyén mo, van chuyén, chira chap ngudi khac dé thuc hién cac hanh

vi chuyén giao hodc ti€p nhan nguoi néu trén.

Nhu vay, vé thu doan pham t01, diéu luat da chi rd céac thu doan thyuc hién
hanh vi mua ban nguoi 1a dung vii luc, de doa dung vii luc, tra gat hodc béng
thi doan khac (loi dung quyén luc, loi dung tinh trang quan bach hay bt ky
thi doan ép budc ndo khac); vé muc dich pham toi: Didu luat quy dinh rd muc
dich cua hanh vi chuyén giao hoic tiép nhan ngudi 14 (1) dé giao, nhan tién, tai
san hodc loi ich vat chét khac; (2) déboc 1ot tinh duc, cudng buic lao dong, lay
b0 phan co thé cua nan nhan hodc vi muc dich vo nhan dao khac; (3) dé thuc
hién céac hanh vi chuyén giao hoic tiép nhan nguoi.

Khoan 2 d4 cu thé hoa cac tinh tiét dinh khung ting ning “Dé dua ra nudc
ngoai”, “Poi voi nhidu ngudi”, “Pham toi nhidu 1an” bang céc tinh tiét “Puu
nan nhan ra khoi bién gioi cua nuoc CHXHCN Viét Nam”, “Doivdi tir 02 dén
05 nguwoi”, “Pham tdi 02 lan tré lén”, d0ng thoi, bd sung méi cac tinh tiét dinh
khung ting nang: (1) vi dong co dé hén; (2) Gay thuong tich, gay ton hai cho
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stuc khée hoac gay roi loan tAm than va hanh vi cta nan nhan ma ty 1€ ton
thuong co thé tir 31% dén 60%, néu khong thudc trudng hop quy dinh tai diém
b khoan 3 Diéu nay; (3) gdy thuong tich hodc gay ton hai cho stic khde ctia nan
nhin ma ty 1¢ ton thuong co thé 31% trd én, trir truong hop di liy bo phan co
thé ctia nan nhan.

B6 sung mai khoan 3 v6i 06 tinh tiét dinh khung ting nang gom:

(1) C6 tinh chat chuyén nghiép (tinh tiét nay duogc tach tir khoan 2 Piéu
119 cua BLHS nam 1999);

(2) i ldy bd phan co thé ctia nan nhan;

(3) Gay thuong tich, gy ton hai cho strc khoe hodc gy roi loan tim than
va hanh vi ciia nan nhan ma ty 18 ton thuong co thé 61% tro 1én;

(4) Lam nan nhan chét hodc tu sat;

(5) Pham t6i d6i v6i 06 ngudi trd lén;

(6) Tai pham nguy hiém.

Vé hinh phat d6i v6i toi mua ban ngudi, theo Diéu 150 BLHS nam 2015
thi hinh phat d4i véi toi pham nay duoc quy dinh cu thé hon so véi quy dinh
tai Dicu 119 BLHS nam 1999, ting khung hinh phat i1, lam rd hon céc hanh vi
cau thanh to6i mua ban ngudi. Cu thé:

Khung co ban ¢ mac phat tU tir 05 ndm dén 10 nam: Ngudi ndo ding
vil luc, de doa dung vii Iuc, hra gat hodc bang thu doan khéc thuc hién mot
trong cac hanh vi sau day thi bi phat tU tir 05 ndm dén 10 nam:

- Chuyén giao hoic tiép nhan ngudi dé giao, nhan tién, tai san hoac loi
ichvat chat khac.

- Chuyén giao hoic tiép nhan ngudi dé boc 16t tinh duc, cudng bic lao

dong, lay bo phan co thé ciia nan nhan hoic vi muc dich vo nhan dao khac.
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- Tuyén m, van chuyén, chira chap nguoi khac dé thuc hién hanh vi da

néu trén.

Pham t6i thugc mot trong cac truong hop sau thi bi phat tu tir 08 nam

dén 15 nam:

+ CO to chirc: Pay 1a truong hop ¢ nhiéu nguoi tham gia, trong d6 co
ngudi chi muu, ngudi cam dau, ngudi chi huy, nguoi thuc hanh va gidp stc
Vv6i cling muc dich mua ban ngudi. Dé thuc hién hanh vi pham toi ludn c6 su

cau két chat ché gitia nhitmg nguoi trén;

+ Vi dong co dé hén: Truong hop pham toi véi muc dich dé tra tha, c6

thé 14 tra thi c& nhan hoic tap thé;
+ Gay rbi loan tdm than va hanh vi caa nan nhan tir 11% dén 45%;

+ Gay thuong tich hoic gay ton hai cho sic khoe ciia nan nhan ma ty I¢
ton thuong tir 31% tré I8n, trir trudong hop da ldy bo phan cothé cta nan nhan;

+ Pua nan nhan ra khoi bién gi¢i nudc Cong hoa xa hoi chu nghia Viét
Nam: Pay 14 trudng hop pham toi twong ddi phd bién ¢ Viét Nam, phan Ion
nan nhan cua cac vu mua ban ngudi duge dua sang cac nude nhu Trung Quéc,
Lao...D4i voi hanh vi nay thi khdng nhat thiét phai xay ra truong hop di dua
nan nhan ra khoi I&nh tho Viét Nam ma chi can c6 ké hoach hay y dinh thyuc
hién hanh vi cling da c6 thé CTTP.

+ P4i voi tir 02 dén 05 nguoi: Pay c6 thé coi la truong hop mua ban
nhiéu nguoi;

+ Pham t6i 02 lan tro lén: La truong hop ngudi pham toi thuc hién hanh
vi mua ban ngudi du CTTP tir 02 lan tré 18n;

Pham to1 thugc mot trong cac truong hop sau thi bi phat tu tir 12 nam

dén 20 nam:
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+ C6 tinh chat chuyén nghiép: Giéng nhu cac toi danh khac, néu nguoi
pham toi coiviéc mua ban nguoi la nguon séng cho minh thi s& bi coi la pham

toi ¢6 tinh chat chuyén nghiép;

+ i 1y bo phan co thé cua nan nhan: Theo khai niém khoa hoc thi bo
phan co thé 12 mot phan ciia co thé dugc hinh thanh tir nhiéu loai md khéc nhau
dé thuc hién cac chitic ning sinh 1y nhat dinh nhu tim, gan, than, tay, chan...Do
d6, nguoi pham toi thuc hién hanh vi mua ban nguoi nham muc dich léy mot
hoac nhiéu bo phan trén co thé nan nhan thi dugc coi la pham toi thudc truong

hop nay;

+ Gay rdi loan tdm than va hanh vi caa nan nhan tir 46% tro [én;

+ Lam nan nhan chét hoac tu sat;

+ Doi voi 06 nguoi tro lén;

+ T&i pham nguy hiém: Truong hop nay duoc hiéu 1 ngudi pham toi
trude d6 da bi két an vé toi rat nghiém trong, toi dic biét nghiém trong do 15i
cd y chua duoc x0a an tich ma lai pham toi ndy hoac trudng hop da tai pham
chua duoc x6a an tich ma lai pham tgi nay;

Ngoai cac muac hinh phat trén thi ngudi pham toi concé thé bi phat tién
tir 20.000.000 déng dén 100.000.000 dong, phat quan ché, cam cu tra tir 01
niam dén 05 ndm hoac tich thu mot phan hoic toan bo tai san.

Trén co s cac quy dinh néu trén vé toi mua ban nguoi, khi ap dung céc
quy dinh ndy can luu ¥ mot s6 van dé sau:

Thit nhdt, céc tinh tiét trude day duoc quy dinh Ia tinh tiét ting nang
TNHS nhu vi muc dich mai dam, dé ldy bo phan co thé cia nan nhan nay la

dau hiéu cuia toi pham & CTTP coban nén khdng con Ia tinh tiét ting nang nira.
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Thizhai, hanh vi pham toi phai thoa man cac déu hiéu cua khoan 1, nghia
la phai c6 hanh vi chuyén giao hoic tiép nhan dé giao nhan tién, tai san, loi ich
vat chat khac, 1y bo phan co thé ciia nan nhan hoic vi muc dich vo nhan dao
khac. Truong hop mot ngudi hra gat ngudi khac di nurdc ngoai va tu minh boc
16t tinh duc, cudng bic lao @ong ldy bo phan co thé ctia nan nhan hoic vi muc
dichvo nhan dao khéc thi khdng pham toi ndy vi khéng thoa man dau hiéu quy
dinh tai diém a, b khoan 1, tic 1a khéng c6 dau hiéu chuyén giao, tiép nhan.
Tuy trudng hop cu thé ma cé thé ngudi do bixu ly vé toi to chac mai dam, moi
gi¢i mai dam, toi to chic, cudng ép ngudi khac trén di nudc ngoai hoic ¢ lai
nudC ngoai trai phép, toi cudng bic lao dong...

Tinh tiét “Pua nan nhan ra khoi bién gisi cta nugc Cong hoa xa hoi chu
nghia Viét Nam” chi duoc coi la tinh tiét ting nang, néu nguoi pham toi da
hoan thanh viéc dwa nan nhan ra khoi [anh thd ctia nudc Viet Nam. Ngudi pham
toi mai ¢ y dinh, co 'y thuc, cé muc dich duanan nhan ra nudc ngoai thi khéng
thudc tinh tiét tang ning nay ma chi 1a dau hiéu dinh toi. Tinh tiét “Paldy b
phan co thé cua nan nhan” 1a da thuc hién viéc lay bo phan cothé ciia nan nhan
char khéng phai 1a méi c6 y dinh, y thirc hoac muc dich.

Thit ba, vé mién TNHS d6i v6i nguoi du 14 tudi dén dudi 16 tuoi:
Nguyén tac mién TNHS ddi véi nguoi du 14 tudi dén dudi 16 tudi theo quy
dinh tai khoan 2 diéu 91 BLHS nam 2015: “Nguwoi dudi 18 tusi pham téi thuge
mét trong cdc trwong hop sau ddy va c6 nhiéu tinh tiét giam nhe, tr nguyén
khéc phuc phan 16n hdu qud, néu khéng thugde trieong hop quy dinh tai Biéu 29
ciia B lugtnaythi co thé dugc mién TNHS va 4p dung mét trong cac bién phéap

quy dinh tai Muc 2 chuong nay:

+ Nguoi tir dii 16 tudi dén dudi 18 tusi phamtéi it nghiém trong, pham
tol nghiém trong, trur toi pham quy dinh tai cac diéu 134, 141, 171, 248, 249,
250, 251 va 252 cua B ludt nay;
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+ Nguoi tir dii 14 tuéi dén duwi 16 tudi pham téi rdt nghiém trong quy
dinh tai khodn 2 Diéu 12 cia Bg ludt ndy, trir téi pham quy dinh tai cdc diéu
123,134,141,142,144,150,151, 168,171,248, 249, 250, 251 va 252 cua Bo
lugt nay;

+ Ngwoi dw6i 18 tudi la nguoi dong pham cé vai tro khong dang ké trong
vu dn”, do @6 ngudi du 14 tudi dén dudi 16 tudi van phai chiu TNHS.

Tt nhitng khai quét lich sir lap phap Vvé toi mua ban ngudi trén, cd thé
thdy céc hanh vi pham toi mua ban ngudi duoc quy dinh xuat phat tir thyuc té
x4 hoi va duoc thé hién qua chu truong, duong 16i ciia Bang, chinh sach hinh
sy ciia Nha nude d6i voi toi pham nodi chung va doi véi cac hanh vi pham toi
nay ndi riéng trong timg giai doan cy thé. Pidu nay ciing c6 nghia la qua trinh
hoan thién quy dinh V& céc hanh vi pham t6i mua ban nguoi ciing khang dinh
tinh nhat quan trong viéc dau tranh phong, chéng toi pham nay trudc yéu cau
bao dam quyén con ngudi trong diéu kién xay dung Nha nuéc phap quyén ¢
nudc ta hign nay.
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Két luan chwong 1

T6i pham mua ban ngudi 13 toi pham truc tiép xam hai dén tinh mang,
stc khoe, danh dy, nhan pham cua con ngudi ma déi tuong tac dong chi yéu
la phu nix va tré em. Phong, chéng mua ban ngudi 1a mot van dé da duoc ghi
nhan trong céc chuan muc qudc té vé phong, chéng mua ban phu nit va tré em
duoc quy dinh tai Hién phép ciing nhu cac cac van ban phap luat caa Vit Nam,
dic biét 1a BLHS. Cac quy dinh nay da dua ra su bao vé quyén cuamoi cong dan
va c6 quy dinh cac hinh phat d4i véi nguoi thuc hién hanh vi mua ban ngudi.

Viét Nam [a mot quéc gia tham gia tich cuc va la thanh vién cua cac Cong
wdC quoc té, trong d6 ¢ Cong udc Chdng toi pham cé to chirc xuyén quoc gia.
Cac quy dinh cua phap luat qudc té lién quan dén phong ngira, tran &p, tring tri
toi pham budn ban ngudi V& co ban da duoc noi luat hda trong phép luat Vit
Nam. Cac quy dinh cua phap luat qua qua trinh lap phap tuy da c6 nhirng sta
do6i, bd sung cho phu hop véi diéu kién phét trién cua x& hoi nhung ciing con
khong it bat cap trong thyc tién ap dung. Do do, viéc nghién cau thuc tidn &p
dung cac quy dinh ctia phap luat hinh su Viét Nam vé toi danh nay Ia can thiét
va c0 gia tri phép ly quan trong, gop phan phong, chdng tdi pham mua ban ngudi

trén thuc té.
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Chuong 2

THUC TRANG PINH TQIDANH VA QUYET PINHHINH PHAT
POI VOl TOI MUA BAN NGUOI TAI TINH LAO CAI

2.1. Thuc trang t¢i pham mua ban ngudi trén dia ban tinh Lao Cai
hi€¢n nay

Lao Cai la tinh ving cao bién gi6i, ndm chinh gitta ving Pong Bic va
ving Tay Béc ctia Viét Nam, cach Ha Noi 296 km dudng sit va 345 km duong
bg. Tinh Lao Cai dugc tai lap thang 10/1991 trén co so tach ra tir tinh Hoang
Lién Son. Tu ngay 01/01/2004 (sau khi tach huyén Than Uyén sang tinh Lai
Chau) véi dién tich tu nhién: 6.383.88 km2 (chiém 2,44% dién tich ca nudc, I
tinh c6 dién tich 1on thir 19/63 tinh, thanh phd ca nudc). PhiaPong giap tinh Ha
Giang, phia Nam giap tinh Yén Bai, phia T4y giap tinh Lai Chau, phia Bic giap
tinh Van Nam - Trung Qudc véi 203 km dudng bién gidi [43].

Trén tuyén bién gi6i tiép gidp v6i tinh Van Nam - Trung Quéc ¢6 01 cira
khau Qudc té Lao Cai, 01 ctra khau qudc gia va 06 cip ctra khau phu va nhiéu
duong mon, 16i mé thuan tién cho viée dilai thim than, budnban. Véi diéu kién
dia Iy thun loi (Lao Cai ndm trong hanh lang kinh t& Con Minh - Ha Noi - Hai
Phong), giao thong phat trién (C6 dudng cao toc xuyén 4, duong st va tuong lai
ca duong hang khong) ndi lién voi céc dia phuong trong ca nude, cong voi tiém
nang du lich va khai khoang [43]. Tai khu vuc bién giéi da hinh thanh, phat trién
nhiéu trung tam thuong mai, du lich dich vy, thic déy manh me hoat dong giao
luru, budn ban. Vi vi tri dia Iy thuan loi va tiém ning phong phi, Lao Cai duoc
coild trung tm kinh té - vin hoa ctia ving T4y Bac. Tuy nhién, tai khu vuc nay
nhitng ndm gan day, tinh hinh hoat dong ctia tdi pham ciing dién bién hét strc phirc
tap; gia tang ca vé sb vu, 461 tuong va tinh chat nguy hiém cho xa hoi, dic biét 1a
t01 pham ma tiy va mua ban nguoi. Lao Cai dugc xac dinh 12 mot trong nhirng

tuyén trong diém vé mua ban nguoi trong ca nude. Khong chi la dia phuong co
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nhi€u nan nhan bimua ban ma con la diém trung chuyén dua ngudi quabién gioi

trai phép tir khip céc tinh, thanh phd khéc trong ca nuéc sang Trung Qudc.

Céac dudng day mua ban ngudi ngay cang gia tang, c6 su lién két, moc ndi
chat ché hon giira doi twong 1a nguoi Viét Nam va Trung Qudc. Phuong thic,
thi doan hoat dong ciia chiing hét stic tinh vi va thuong xuyén thay doi; khong
ngimg mo rong dia ban va triét dé loi dung cong nghé thong tin trong qué trinh
pham t9i. Pa sb cac duong day toi pham to chirc mua ban phu nir, tré em gai dé
cudng ép, boc 10t tinh duc hoac ban sau vao ndi dia ép lam vo dan 6ng Trung
Quéc. Nan nhan cua nhitng dudng day “budn ngudi” ndy thuong tip trung &
nong thon, dac biét 12 vung sau, vung xa, cac huyén gidp bién gidi nhu huyén
Muong Khuong (su6i Na Loc); huyén Bat Xat (xi Quang Kim, Trinh Tuong, Y
Ty); huyén Bao Thang (Km 6, km 2 Ban Phiét); Thanh phd Lao Cai (Bén do Phd
T€0)..., 4o tudichu yéu tir 15 dén 30, c6 trinh dd dan tri thip, nhan thic vé xa
hoi, phap luat con han ché, thiéu viéc lam, kho khan vé kinh té. Nhing dia
phuong ndy c6 dia hinh hiém trd, nhiéu duong mon, tao diéu kién cho nhimg ké
“budn nguoi” dua nguoi qua bién gidi trai phép, ma luc lugng Bién phong va

cong an rat kho kiém soat.

Lao Cai c6 tong dan so toan tinh 1a: 613.075 ngudi, trong d6: S6 nguoi
trong d6 tudi lao dong chiém 52%; Mat 6 dan s6 binh quan: 96 nguoikm2 véi
25 dan toc cuing chung song, trong d6 dan toc thiéu s6 chiém 64,09% dan so toan
tinh. Dan toc Kinh chiém 35,9%, dan tdc Hmong chiém 22,21%, tiép dén 1a dan
toc Tay 15,84%, Dao 14,05%, Giay 4,7%, Nung 4,4%, conlai 1a cac dan tdc dac
biét it nguoi Phu L4, S&n Chay, Ha Nhi, La Chi,...[43]. Nan nhéan ctia nhiing t6i
pham nay chi yéu 13 ngudi dan toc thiéu sb sinh séng, dic biét 1a dan toc Hmong,
Dao. Nhitng nguo1 bi hai phﬁn 16n khong co6 viéc 1am hoac lam nghé tréng trot,
hoan canh kinh té gia dinh kho khén, nhn thire va hiéu biét vé phap luat con han

ché nén nhe da ca tin, débi 161 kéo, du dd. Vi nhimg 10 htra hen, gitip d& mot
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viéc 1am 6n dinh, thu nhap cao, hodc léy mot nguodi chéng nudc ngoai kha gia,
nhiéu ngudi di bi lra ban sang noi dat khach qué nguoi. Co nhimng nguoi bi hai
13 tré em vung dan tdc thiéu sd, van con dang trong d0 tudi di hoc va hoc tai cac
truong dan toc ndi tri huyén, duoc nha truong ren luyén, gido duc, co hiéu biét
nhung nhe dacatin nén dé dang trd thanh nan nhan bi dem ban. Sau khi dua qua
bién gi6i bang nhiéu nga dudng, ho bi ban, va “sangtay” qua nhiéu 6ng chu, roi
bi déy vao nhirng b chtra mai dam, hodc bi dua siu vao trong lanh thd, ban cho
nhitng ngudi c6 nhu cau Ay vo, hay can nguoi giup viée. Tham chi, mot sb ké
con dung nhiéu tha doan dy phu nit, tré em hodc gia dinhho vao con dudng sa
ngd, bilé thudc nhu cho st dung ma tiy va sau d6 khdng ché, cudng ép 1am theo

¥ chiing hodc lira ban phuy nit lam vo cho nhitng nguoi dan 6ng Trung Qubc.

Theo thongkeé ctia co quan Canh sat diéu tra Cong an tinh Lao Cai, tir nim
2013 dén nay, trén dia bantoan tinh daxay ra 155 vu v6i 324 d6ituong mua ban
nguoi. Tong sé nan nhan bi ban 14 398 ngudi [5]. Chi trong 6 thang dau nim
2018, B doibién phong tinh Lao Cai phat hién, xt Iy 24 vu, véi 7 doi tuong;
giai clru, tiép nhan, phdi hop hd trg ban dau, xac nhan, chuyén tuyén an toan
cho 45 nan nhan bi mua ban. Thuc t& nhitng nim qua, cong tic phong, chdng
loai toi pham mua ban ngudi trén bién gidi Lao Cai noi riéng va tuyén bién gisi
Viét - Trung ndi chung dang gip phai rat nhiéu kho khan. Pay 13 noi c6 nhiéu tu
diém mai dam hoat dongty do. Ratnhiéu d6itwong chu chira, méi gidi, dan dat
la ngudi mang qubc tich Viét Nam hodc 1a ngudi Viét Nam da nhap qudc tich
Trung Qudc thudng xuyén vé Vit Nam moc ndi voi cac d6i tuong trong ndi dia
khip cac tinh trong nudc dé du dd, lira gat phu nir dua sang bén kia bién gidi,
giy kho khan trong cong tac diéu tra va quan Iy d6i twong. Mat khac, Trung
Quéc la dat nudce rong lon, khi céac doi tuong dua nan nhan ban vao cac khu vuc
ving sdu, ving xa thi cong tac xac dinh dia danh dé giai ctrula hét strc kho khan.

Hon nita, van d€ bat d6ng ngdn ngir gitra hai bén cling 1a mdt rao can trong cong
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tac bat gitt d6i tuong va giai ctru nan nhan. Thém vao d6 1 viée cac ddi tuong
pham t01 ¢ cac dia phuong khac thuong lgi dung dia ban tinh Lao Cai dé dua
nan nhan sang Trung Qudc ban ciing gy ra khong it kho khan trong viéc xéc

minh danh tinh d6i twong va nan nhan.

Qua thuc tién xét xir tai tinh Lao Cai cho thay phuong thirc hoat dong ctia
to1 pham mua ban nguoi trén dia ban tinh ngay cang da dang, phtc tap, tinh vi
bang cachtao ap cac dudng diy, 6 nhom, cau két chit ché giita cac dbituong &
Trung Qudc véi cac ddituong & dia ban khu vuc bién gidi, sir dung cong nghé
thong tin (Qua mang internet), str dung dién thoai hodc truc tiép gip g tai cac
phién cho, cac 18 hoi ... dé lam quen véi nhiing ¢6 gai mdi lon, trinh do van hoéa
thap, gia dinhco hoan canh kinh té khé khan, khong cé viéc 1am 6n dinh dé du
dd, 16i kéo ho thong qua gidi thidu viéc 1am tai cac nha hang, nha nghi, khach
san, quan karaoke, massage, cdt toc, g01 dau voi muc lwong cao hodc tan tinh
yéu duong, lira 1y 1am vo, ra ditham nguoi than, di choi .... sau d6 cing dong
bon duanan nhan vao khu vuc bién gidi héo lanh, ban sang Trung Quéc cho céc
chu chira mai dam hodc tim phu nir dé ra ré, hra gat tim vi¢c lam 6n dinh, lao
dongnhe c6 thunhap cao rdi ban cho cac dbituong 1a cha nha hang ép budc lam

gai mai dam dé thu loi.

Nhiing nan nhan bi dem ban mdt phan duoc lyc rgng Cong an giai ciu
quacua khau bién gid1 Vit Nam - Trung Quéc, mot phﬁn tu tim cach tron duoc
ve, s con lai bi ban vao sau ndi dia Trung Qubc khong c6 dia chi cu thé nén
khong tién hanh giai ctiru dugc. Co nhitng nan nhén trd vé dia phuong, Co quan
Congan léy 10 khai dugc mot s6 lan nhung sau d6 ho lai bé di khoi dia phuong

gay kho khan trong cong tac diéu tra, xét xur.
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Bing 2.1: Théng Ké thyc trang mua ban ngudi

Nam S vu Poi Nan Két qua
tugng nhan Truy Chuyén Dang
t6 diéu tra tiép tuc
(Vu/ddi| theotham | diéu
tugng) quyén tra
(Vw/ddi | (Vwdéi
twgng) | twong)
2013 33 69 93 27/64 6/5
2014 35 74 141 28/54 3/9 4f7
2015 29 53 36 27/50 2/3
2016 23 42 50 20/36 3/6
2017 24 62 57 19/45 2/3 3/14
6 thang 11 24 21 8/19 214 1/1
dau nim
2018

(Nguon: Congan tinh Lao Cai).

2.2. Thuc trang dinh toi danh d6i véi t6i mua ban ngwoi trén dia ban
tinh Lao Cai

Mua ban ngudi 1a mot loai toi &c vi pham nghiém trong quyén con ngudi

véi dién bién ngay cang phic tap va tinh vi. O Viét Nam, loai toi pham nay da

xay ra trén ca nuéc. Viée dinh toi danh va quyét dinh hinh phat d6i voi toi mua

ban nguoi 1a rat quan trong, viéc xac dinh toi danh dung, mac hinh phat phu
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hop vé&i hanh vi nguy hiém, tir d6 nguoi pham toi bi trirng tri thoa dang, ngin
ngra pham t6i, gido duc dugc nguoi khac co y thirc ton trong phap luat, gop

phan dau tranh phong, chng loai toi pham nay c6 hiéu qua.
2.2.1 Métsé vin dé 1y lugn vé dinhtéi danh déi véi ti mua ban nguoi

Viée xac dinh toi danh trong vu &n hinh sy, nhitng van dé Iy luan va thuc
tién ludn luon dwoc nhitmg ngudi ¢ thim quyén trong hoat dong té tung quan
tAm. Yéu cau cuia cong tac xét xir an hinh su 1a phai xét xir diing nguoi dung toi
va Viéc xac dinh dung nguoi pham t6i, dung toi pham la trach nhiém cta nguoi
c6 tham quyén trong hoat dong té tung hinh su. Bé dat dugc yau cau ndy, thi
phai nam vitng nguyén tac co ban vé xac dinh toi danh. Péi vai mot vy an hinh
sy, dinh toi danh [ van dé quan trong, anh hudng dén toan bo két qua giai quyét
vu an, a co s& dé xac dinh tham quyén giai quyét ciia cac co quan tién hanh td
tung, 14 tién @& cho viéc phan hoa TNHS va quyét dinh hinh phat mot céach
chinh x&c. Néu dinh toi danh sai s& dan dén hau qua rat I6n, gay oan sai hoic
b6 lot toi pham, khong dam bao tinh nghiém minh cua phép luat.

Viéc dinh toi danh thuc chat 1a xac dinh hanh vi da thuc hién c6 pham
toi hay khong va néu pham toi thi theo quy dinh nao cua BLHS? Binh toi danh
phai dua trén co s¢ cac tai liéu, chang ca thu thap duoc, cactai liéu ching cu
d6 c6 du dé CTTP hay khong, viéc dinh toi danh coban d4 xac dinh duoc pham
vi chiu TNHS cua nguoi pham toi.

Qua trinh &p dung phép luat ciia co quan tién hanh té tung thuong trai
qua bagiai doanla dinh toi danh, dinh khung hinh phat va quyét dinh hinh phat,
trong d6 dinh t6i danh 13 giai doan dau tién va quan trong nhat, anh huong dén
toan bo qua trinh giai quyét vu &n ctia cac co quan tién hanh t4 tung.

Dinh ti danh ddi véi t6i mua ban nguoi 12 viée cac co quan tién hanh

tung thuc hién phan tich, danh gia hanh vi trén co s tai liéu, ching cur thu thap
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duoc dé két luan hanh vi da thuc hién c6 du CTTP tdi mua ban ngudi theo quy
dinh cua BLHS khong.

* Co so phép ly ciza dinhtgi danh:

Theo quan diém cua da sé cac nha nghién ctiu khoa hoc phép Iy hinh su,
BLHS 14 co s phap ly truc tiép cho toan bo qué trinh dinh t6i danh. Phép luat
hinh su c6 y nghia rat quan trong trong qué trinh dinh toi danh. Ban chat hoat
dong dinh toi danh 1 xac dinh sy phu hop giita cac du hiéu cua hanh vi nguy
hiém cho xa hoi dugc thuc hién véi cac dau hisu CTTP twong tng do luat hinh
su quy dinh [37-tr 61].

Cac diéu luat vé timng toi pham cu thé trong BLHS d3 chita dung day du
cac dau hiéu dic trung, dién hinh bat bugc khdng thé thiéu duoc cua mot loai
CTTP. Tatca céc dau hiéu d6 hop thanh mot hé théng lién quan chat ché véi
nhau tré thanh mot khuén mau phap Iy (M6 hinh toi pham), 1dm co'sé cho dinh

to6i danh, so sanh, d6i chiéu hanh vi pham toi da xay ra.

Vi y nghia la co sd phép ly cua dinh toi danh, phap luat hinh su quy
dinh, liét ké tat ca cac hanh vi nguy hiém cho xa hoi duoc danh gia 1a hanh vi
pham t6i da duoc quy dinh trong BLHS va cac dao luat hinh sy khac. D6 1a su
list ké day du, thé hien nguyén tic “Chi ngudi ndo pham toi da duoc Luat hinh
su quy dinh méi phai chiu TNHS” [37- tr 61].

Ngoai ra, bo luat t tung hinh sy ciing dugc coila cosd phap ly gian tiép
bé trg cho hoat dong dinh toi danh, trong bo luat té tung hinh su chira dung céc
quy pham phép luat quy dinh vé trinh tu, tha tuc...dam bao cho qua trinh dinh
toi danh dung, chinh xac va hgp phap.

Bén canh do, cac van ban quy pham phap luat khac nhu vin ban phép
luat chuyén nganh, Nghi dinh, Thong tu...c6 chira dung cac quy pham phap luat
la su cu thé hda céc quy pham d3 duoc quy dinh trong BLHS.
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* ¥ nghia ciia viéc dinhtgi danh:

Dbinh tdi danh 1a mot giai doan co ban ctua ap dung quy pham phép luat
hinh su. Dinh toi danh dtng c6 ¥ nghia chinh tri- x4 hdi va phap luat rat lon.
Hoat dong dinh toi danh cua cac chu thé c6 thé theo hudng dinh t6i danh diing
hoac dinh toi danh sai.

- Binh t6i danh dting 13 tién dé co ban va quan trong cho viéc quyét dinh
va ap dung hinh phat ding. Dong thoi 1a co sd dé xac dinh tham quyén cia co

quan tién hanh t4 tung.

Dinh toi danh sai s& dan dén quyét dinh hinh phat sai, khong twong xtng
véi tinh chat, mic &6 nguy hiém caia hanh vi pham t6i, truy ciru TNHS nguoi
VO toi, bo lot toi pham, danh gia phién dién, Xét xir oan sai, khong dam bao tinh
nghiém minh cua phap luat.

2.2.2. Thuctrang dinhtgi danh mua bdn nguwoi theo ciu thanh co ban

Dé dinh toi danh dang thi cac co quan tién hanh té tung can phan tich va
danh gia dang CTTP, c4c yéu to va mbi quan hé qua lai giira céc yéu tb. Trong
thuc tién xét xu tai Toaan nhan dan hai cap tinh Lao Cai thi c4c vu an dua ra
xét xtr chu yéu 1a tap trung ¢ khoan 2 Piéu 119 BLHS nam 1999 va khoan 2
Piéu 150 BLHS nam 2015. Viéc dinh ti danh va diéu tra, truy t6, xét xt cac
bi cdo déu diing quy dinh cua phép luat. Trong qua trinh xét xir cac vu an mua
ban nguoi thudng it gap khé khan vuéng mac vé dinh toi danh do hau hét céc
vu an déu dugc dua ra xét xir khi cac bi c&o bi ngudi bi hai t6 cdo va déu thanh
khan khai nhan hanh vi pham toi ctia minh.

Dién hinh nhur mot vu 4n mua ban ngudi xét xir theo quy dinh tai khoan
2 Didu 119 BLHS nam 1999. Tai ban &n s6 21/2016/HSST ngdy 31/5/2016 Véi
ndi dung: Luc Thi Bich Hoc va Luc Thi Luyén la ngudi cung thén Ta Thang,
x4 Gia Phu, huyén Bao Théng, tinh Lao Cai. Ngay 07/9/2015 khi Hoc dang &
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Nan Xi, Trung Qudc thi Luy@n goi dién hen gap néi chuyén, khi Hoc gap Luyén
da nay sinh y dinh ban Luyén sang Trung Quéc cho chichaa gai mai dam. Hoc
goi dién cho mot ngudi phu nit Trung Quéc tén Ché va thoa thuan dua Luyén
sang Trung Québc, Ché tra cho Hoc 200 Nhan dan té. Bé kra duoc Luyén sang
Trung Quéc, Hoc da ra Luyén sang Trung Qudc mua quan &o bang cach di bo
qua consudi thuoc thon Nam So, xa Ban Phiét, huyén Bao Thang, tinh Lo Cai.
Sau khi sang Trung Qudc, Ché da don Luyén ¢én mot quan mai dam khac con
Hoc & lai quan dang lam, Ché tra cho Hoc thém 600 Nhan dan té tién mua
Luyén va 300 Nhan dan té tién cong Hoc di ban dam. Sau khi biét bi hra Luc
Thi Luyén d3 tim cach bao Cong an va duoc dwa vé Viét Nam. Sau khi vé Viét
Nam, Luc Thi Luyén lam don t6 céo Luc Thi Bich Hoc. Cin cir vao cc tai liéu
c6 trong hd so vu &n, 1oi khai cuia bi céo va nhitng nguoi lién quan va cac quy
dinh cua phap luat, Toaan nhan dan tinh Lao Cai da tuyén Luc Thi Bich Hoc
pham t6i mua ban ngudi va xir phat 06 nam ti. Trong vu &n trén Hoi dong xét
xir ¢ danh gia dung CTTP coban cia toi danh ndy trén co sd cac dau hiéu dac
trung phan &nh ban chat cua toi pham, dinh toi danh dwa theo céc yéu té khach
guan va chu quan cua toi pham, hanh vi cua bi cao da da CTTP mua ban nguoi
theo quy dinh cia BLHS.

2.2.3. Thuc trang dinh tdi danh mua bdan nguwoi theo ciu thanh ting

nang

Trong giai doan tir nim 2013-2018 Toaan nhan dan hai cap tinh Lao Cai
da xét xtr 129 vu/268 bi cdo. C4c vu an duara xét xir Hoi dong xét xir thudng
ap dung tinh tiét ting ning quy dinh tai diém a, d khoan 2 diéu 119 BLHS nim
1999, diém a, d, e khoan 2 diéu 150 BLHS nim 2015. Muyc dich ctia cic b céo
thuc hién hanh vi pham toi thuong 14 dua ngudi ra khoi bién giéi [anh thd nudc

Cong hoa xa hoi cha nghia Viét Nam va pham toi déi véi 02 ngudi trg 1én.
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Thu doan, phuong tién pham ti cua toi pham mua ban ngudi rat tinh vi,
c6 tinh chat chuyén nghiép, truong hop cu thé nhu tai ban an s 52/2017/HSST
ngay 28/9/2017: Bi cdo Giang Seo Vu va Liru Thi Ganh bj truy t6 vé hanh vi
lra ban Vang Thi My va Sting Thi Dung cho mot ngudi dan 6ng Trung Québc
tén Phtr. Thang 9/2016 Vu gip va quen biét Vang Thi My, thiy My 1a nguoi
phu nit dé lam quen nén Vu cé y dinh hra tan tinh, yéu My, loi dung long tin
ctia My, Vu da ra My sang Trung Quéc 1am thué véi mie lwong cao hon & Viét
Nam va bao My c6 ban bé thi ra thém. Sau d6, My da ra thém ban la Sung Thi
Dung cuing sang Trung Qudc. Sau khi ldy duoc long tin cia My va Dung, Vu
da goi dién cho Luru Thi Ganh tim nguoi mua My va Dung. Khi bi mot nguoi
dan 6ng Trung Qudc mua véi gia 20.000 Nhan dan té, ngay 11/4/2017 Siing
Thi Dung d4 bo trén vé Viét Nam con Vang Thi My thi duoc co quan Cong an
giai ctru ngay sau do. Giang Seo Vu da bi Toa an nhan dan tinh Lao Cai xét xu
07 ndm 06 thang t, Liru Thi Ganh 06 nam 06 thang ti. Qua ban &n trén c6 thé
thdy hanh vi cua cac bi cdo 1a nguy hiém cho x& hoi, xam hai truc tiép dén danh
dy, nhan pham cua nan nhan, bi cao d loi dung long tin ctia ngudi bi hai, ding
thi doan dé hra gat nan nhan dwa ra khoi bién gisi lanh thd nudc Cong hoa xa
hoi chii nghia Viét Nam, do d6, viéc dinh toi danh va xét xir dbi véi cac bi céo

la ding nguoi, dung t6i, dung quy dinh cua phap luat.

Trén thuc té hién nay, t6i pham mua ban ngudi str dung nhiéu phuong
tien, thi doan khac nhau dé du d, kra ban nan nhan, tham chi xuét hién nhiéu
bang nhom t6i pham xuyén qudc gia, c6 su cau két chit ché véi cac déi tugng
ngudi nudc ngoai toé chic nhiéu vu ban ngudi ra khoi bién gigi nuéc Cong hoa
x4 hoi chu nghia Viét Nam. Bang cac hinh thtrc nhu lgi dung di du lich trdn lai
cu tra & Viét Nam, tim ngudi dé bén, loi dung su kho khin cua cac nan nhan
dé hra gat dua sang nude ngoai lao dong véi mirc luong cao...Dic biét, da xuat

hién tinh trang mua ban tré em ngay cang gia ting, cha yéu la cac em hoc sinh
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cO tudi doi tir 12 dén 15 vé6i tm Iy nhe da ca tin, loi dung sw quan Iy 1ong Iéo
cua gia dinh va nha truong, thdng qua su phat trien cua cong nghé thong tin
bang cac trang mang x4 hoi facebook, zalo...cac ddituong pham toi da tiép can,
ra ré roi hira ban cac em.

Phan tich cu thé ban an sb 36/2018/HS-ST ngay 30/7/2018 ctia TAND
thanh phd Lao Cai dé thay rd tha doan cua toi pham ndy ngay cang tinh vi théng
qua viéc st dung céng nghé thong tin dé gay &n, ban an vai ndi dung: Sau mot
thoi gian ngan quen biét Phing Thi Thiy Linh qua mang x& hoi facebook, Tran
Purc Anh da tim cach lra ban hai chi em Phung Thi Thuy Linh va Phang Manh
Quan sang Trung Quéc, khoang 11 gio ngay 03/3/2018, Tran Ptic Anh di thué
xe taxi dén don Phung Thi Thiy Linh va Phing Manh Quén & Ha Noi 1én thanh
phd Lao Cai va goi cho Nguyén Thi Lan- Mot ngudi phu nit Tran Ptc Anh da
quen biét tir naim 2016 va cung ban bac dé kra béan cac c6 gai sang Trung Québc
lam gai mai dam. Khoang 09 gid sang ngay 04/3/2018 Nguyén Thi Lan cuing
mot nguoi dan 6ng Trung Qudc dénnha nghi Khang Anh tai thanh phé Lao Cai
gap Tran Puc Anh, sau d6 ca hai vao phong nghi cia Phing Thi Thuy Linh
chup anh giri sang cho ngudi Trung Quéc xem mat. Khoang 13 gio cting ngay
c6 hai nguoi dan 6ng Trung Quéc dén nha nghi Khang Anh gap Lan va vao
phong nghi ctia Phing Thi Thuy Linh, hai ngudi Trung Québc dua cho Lan 2
cuc tién mau dé ménh gia 100 Nhan dan té roi di luon, Nguyén Thi Lan noi véi
Tran Bac Anh ban Phing Thi Thuy Linh duoc 80.000.000 dong, khi nao giao
Phiing Thi Thuy Linh cho ngudi Trung Qudc xong Lan sé& chia cho Tran Puc
Anh 40.000.000 d6ng, Tran Ptc Anh déng y. Khoang 15 gio cing ngay Lan
cing ngudi dan 6ng Trung Quéc dén nha nghi Khang Anh dén Phing Thi Thiy
Linh dua ra bén do thudc phuong Lao Cai dé di sang Trung Qubc ban. Khoang
16 @i sau khi thué duoc Nguyén Ngoc Cuodng chd Linh sang Trung Quéc.

Sang dén Trung Quoc, Linh duwoc mot ngudi dan ong di xe 6m dén donva chd
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di sau vao trong ndi dia Trung Quédc duoc khoang 30 phut thi thiy ngudi dan
6ng Trung Qudc co dién thoai goi dén, sau khi nghe dién thoai xong ngudi dan
6ng Trung Quéc cha Linh quay lai khu vuc cirakhau tha Linh xudng. Linh dién
thoai cho Lan thi dugc Lan théng bao Tran Bic Anh va Phing Manh Quan bi
cong an Viét Nam moi [én 1am viéc, biét minh bi kra ban sang Trung Qudc nén
Phing Thi Thuy Linh d3dén Tram kiém soat bién phong Ha Khau, Trung Quéc
trinh bao va duoc trao tra vé Viét Nam. Ngay 05/3/2018 Phung Thi Thiy Linh
c6 don t6 cao hanh vi pham toi ciia Nguyén Thi Lan va Tran Duc Anh.

Quaban an trén c6 thé thiy, hanh vi lira, dwa nguoi (bi hai Phiing Thi Thiy
Linh) sang Trung Quéc ban nhu mot loai hang hda cua Tran Bic Anh I3 hanh vi
“Mua ban nguoi”. Hanh vi cia bi cao d truc tiép x&m pham dén quyén tu do
than thé, nhan pham, danh du cua con ngudi dugc phap luat bao vé. Nhu vay, co
du co s¢ khang dinh hanh vi cua Tran Buc Anh da cau thanh toi “Mua ban nguoi”
toi phamva hinh phat duoc quy dinh taidiém d khoan 2 Biéu 150 cua B luat Hinh
sy voi tinh tiét dinh khung “Dua nan nhan ra khoi bién gisi cuanudge Cong hoa xa
hoi cht nghia Viét Nam”. Tran Ptc Anh 1a ngudi ¢6 day da ning luc TNHS.
Nhan thirc rd quyén tu do than thé, nhan pham, danh du ctia con ngudi duoc phdp
luat bao vé, doihoi cac cé nhan va cac chu thé khac trong x& hoi phai ton trong,
nhung do thiéu y thirc chap hanh phép luat, mudn cd tién tiéu sai ca nhan, bi
cdo dd cd y thuc hién hanh vi kra dua bi hai sang Trung Quéc ban. Hanh vi
pham toi ctia bi cdo thudc truong hop rat nghiém trong, nguy hiém cho xa hoi,
gay mat trat tu tri an trén dia ban thanh phd Lo Cai. Can cir vao tinh chat, mac
d6 nguy hiém hanh vi phamtoicuabicéo, Hoidong xét xtr da tuyén phat Tran Duc
Anh 08 nam t0, yéu cau bdithuong cho bihai 20.000.000 déng.

Ngoai cac dau hiéu hanh vi trén cua toi mua ban nguoi, trong thoi gian
gan day, khi doi sdng xa hoi ngay cang phat trién, loi dung quy dinh vé hién

ghép tang con chua chat ché, toi pham mua ban ngudoi con thuc hién hanh vi
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mua ban ngudi dé ldy noi tang nhu than, gan...Day déu la nhitng hanh vi c6 yéu
t6 c4u thanh ting ning khi dinh toi danh nay.

2.2.4. Thuctrang dinh tgi danh mua bdn ngwoi trong truong hop dong
pham

Piéu 17 BLHS niam 2015 quy dinh vé dong pham: “1. Béng pham Ia
truong hop ¢é hai ngwoi tré 18n c¢é y cung thuc hién mét tgi pham.

2. Pham tgi ¢6 t6 chiic 14 hinh thize dong pham c6 sw cau két chdt ché
gizza nhitng nguoi cung thuc hién toi pham.

3. Nguwoi dong pham bao gom nguoi té chire, nguroi thuiee hanh, nguoi xdi
giuc, nguoi giup suc.

Ngueoi thue hanh la nguoi truc tiép thuc hién téi pham.

Nguoi té chite la nguwoi chii mueu, cam dau, chi huy viéc thyc hién téi
pham.

Nguoi XUi giuc la nguoi kich dong, du dd, thiic day nguoi khac thuc hién
toi pham.

Nguoi gilp sire la nguwroi tao diéu kién tinh than hogc vdt chdt cho viéc

thuc hiéntéi pham.

4. Ngwoi dong pham khodng phdi chju trach nhiém hinh sy vé hanh vi

vuot qUa Cuia nguoi thuc hanh”.

Nghién ctru ban an s6 03/2018/HS-ST ngay 11/01/2018 cua Tdaan nhan
dan tinh Lao Cai dé thiy rd hon vai trd ctia cac déng pham trong vu an mua ban
ngudi: Cu Seo Trang, Ma Seo Sang va Giang Thi Tung quen biét nhau va ciing
thdng nhat di tim phu nir Viét Nam nham myc dichban cho mot ngudi dan ong
Trung Québc tén Hoang do Trang quen biét. Khoang 14 gi¢ ngay 27/9/2017 Cu
Seo Trang va Ma Seo Sang vao cdng vién H6 Chi Minh ¢ thanh phd Lao Cai
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choi va quen biét Vang Thi Hang, thdy Hang 1a ngudi dan toc thiéu sé & thi tran
Muong Khuong nén Trang va Sang da nay sinh ¥ dinh ban Hang sang Trung
Qudc cho Hoang. Sau do, Trang goi dién cho Giang Thi Tung va ban bac tim
cach dua Hang sang Trung Qudc. Sau khi dwa Hang di choi, an udng nham dé
cho Hing tin trong, Tung di ra Hang sang Trung Quéc di lam thué lay tién va
duoc Hang dong . Cu Seo Trang, Ma Seo Sang va Giang Thi Tung da di xe
may dwa Hang dén khu vuc x& Quang Kim, huyén Bat Xat va thué do cua mot
ngudi dan 6ng dwa Hing qua bd sdng sang Trung Qudc. Sang dén noi, Trang
goi dién cho Hoang va théng nhat dia diém gap nhau, tuy nhién khi gap Hang,
Hoang d4 khéng dongy mua vi biét Hang va vi Hang hoi xdu. Sau d6, Tung da
goi dién cho mot nguoi dan dng tén Vang va thong nhat ban Hang vai gia 15.000
Nhan dan té. Vang dua canhém nguoi 18n mot ngdi nha ¢ don cao surdi lan huot
cho Trang, Sang va Tung vé. Sau khi biét minh bi ban, Vang Thi Hang d3 loi
dung so hd bo trén va duge Congan Trung Qudc giai cuu trao tra vé Viét Nam,
tai ddy Hang da lam dont6 cdo Cu Seo Trang, Ma Seo Sang va Giang Thi Tung.
Can ctrvao loi khai cua cac bicéao, nguoi bi hai va cac tai liéu, chirng circé trong
hd so vu an, Hoi dong xét xtr da tuyén phat Cu Seo Trang, Giang Thi Tung va
Ma Seo Sang lan luot 6 nam, 05 nim 06 thang va 05 ndm tu.

Trong vu an trén Hoi ddng xét xir da danh gia dang tinh chat, mac do
cta mot vu an ddong pham, cac bi cdo thé hién rd vai tro cta minh trong vu én,
c6 nguoi chu muu, khoi xuéng va thuc hanh hanh vi pham toi dén cing.

Cin ctr vao tinh chat, mac d¢6 nguy hiém cua hanh vi pham toi c6 thé xac
dinh vai trd cuating bi cdo trong vu an dong pham. Tir thuc tién xét xt 6 thé
thdy c6 hai hinh thitc dong pham 1a ¢6ng pham gian don va ¢ddng pham phic
tap. D4i v6i dong pham gian don thi nhitng ngudi pham toi tuy cling nhau thuc
hién t6i pham nhung khong c6 su ban bac, tinh toan chi tiét ké hoach mua ban

ngudi. Vai trd, vi tri cia timg ngudi trong qua trinh pham toi ¢6 thé do bot phét
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thuc hién ma khong dugc phan cong cu thé. Dbi véi ddng pham phuc tap thi
ludn co sy thoa thuan, ban bac cua nhitng nguoi pham ti, c6 phan cong vai tro
cua timg nguoi, do d6, hinh thirc d6ng pham nay dugc danh gia 1a o tinh chat
nguy hiém hon dong pham gian don. Trong thuc té giai quyét an tai Toa an

nhan dan hai cp tinh Lao Cai thi cac vu 4n chi yéu 1a dong pham gian don.

Truong hop pham toi ¢6 to chic 14 truong hop nhiéu ngudi clng ¢b y
ban bac, cau két chat ché véi nhau, c6 su tinh todn théng nhat, phan cong thuc

hién hanh vi pham t6i va c6 ngudi diéu khién toan bo qué trinh pham toi.

2.3. Thuc trang quyét dinh hinh phat d6i véi tdi mua ban ngudi trén
dia ban tinh Lao Cai

2.3.1. Nhiing vdn dé 1y lugn vé quyér dinh hinh phat déi véi téi mua
bdan ngwoi

Quyét dinh hinh phat c6 can ct, dung phap luat, cong bang I tién dé va
diéu kién dé dat duwoc muc dich cua hinh phat. Nghia 14 mdi ¢6 kha ning cai
tao, gido duc ngudi bi két &n tré thanh ngudi c6 ich cho xa hoi, méi ¢é tac dung
rin de, phong ngira chung. Bong thoi, quyét dinh hinh phat diing con gop phan
tich cuc vao cudc dau tranh phong, chéng toi pham, bao vé va ting cuong phép

ché va dam bao trat ty phap luat x& hoi chu nghia.

Quyét dinh hinh phat [ viéc Toa an lya chon mot loai hoic mot mac
trong giGi han cua mot loai hinh phat dé 4p dung ddi véi ngudi pham toi, 1a
hoat dong ctia Hoi dong xét xir trong qua trinh xét xtr vu an. Dé dam bao quyét
dinh hinh phat dung thi Hoi dong xét xir phai tuan thi theo quy dinh ciia phép
luat va c6 day du nang hec danh gia chung ca, ching minh trong vu &n. Tt ca
cac quyét dinh hinh phat déu phai dam bao theo quy dinh trong BLHS V& t0i

mua ban nguoi.
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Ngudi pham toi mua ban ngudi 1d ngudi phai chiu hinh phat do Hoi déng
xét xtr quyét dinh hay noi cach khac dbi tugng cua quyét dinh hinh phat 1a nguoi
pham t6i. Cha thé pham toi mua ban ngudi 1a ca nhan ¢6 ning luc TNHS, thyuc
hién hanh vi nguy hiém cho x4 hoi va dat do tudi luat dinh dugc quy dinh trong
BLHS. Do d6, c6 thé hiéu, quyét dinh hinh phat 13 hoat dong ctia Hoi dong xét
xu thuc hién trén co s cac quy dinh cua phap luat, can ctr vao céc tai liéu,
chang ct trong hd so vu an dé dinh t6i danh va dua ra mac hinh phat phi hop
dbi voi nguoi pham toi theo tinh chat, mac do hanh vi nguy hiém cho xa hoi

ma nguoi pham toi gay ra.
* Ngi dung ciia quyét dinh hinh phat

Thiznhdt, Toaén lya chon hinh phat vé toi mua ban nguoi duge quy dinh
trong BLHS nam 2015;

Thirhai, Toaan phai xac dinh mic hinh phat cu thé dbivéi bi cdo pham
t61 mua ban nguoi.

Day 1a hai budc quan trong trong qué trinh quyét dinh hinh phat cua Hoi
dong xét xtr, tiy tinh chat, mac d6 hanh vi nguy hiém cho x& hoi do toi pham
gay ra ma Hoi déng xét xir &p dung mac hinh phat phtt hop, ¢6 thé Ia hinh phat
chinh di kém hinh phat bo sung theo quy dinh cua diéu luat hoac chi &p dung
hinh phat chinh khéng dp dung hinh phat b6 sung. Moi quyét dinh hinh phat
déu phai ghi rd trong ban an va dugc cong khai theo quy dinh cua Bo luat td

tung hinh sur.

Muc hinh phat d6i véi t6i pham nay duogc chia thanh cac khung cu thé
tai Diéu 150 BLHS 2015 (duoc chia thanh 4 khung) nhu sau:

- Khoan 1: C6 mtic phat tu tir 05 ndm dén 10 nam. Pugc &p dung ddi Voi

tredng hop c6 du dau hiéu cdu thanh co ban cua toi nay néu & mat khach quan:
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1. Nguoi nao dung vii luc, de doa dung vii luc, hra gat hodc bang tha
doan khac thuc hién mot trong cac hanh vi sau day, thi bi phat tU tir 05 ndm dén

10 nam:

a) Chuyén giao hoic tiép nhan nguoi dé giao, nhan tién, tai san hoac loi
ichvat chat khac;

b) Chuyén giao hoic tiép nhan ngudi dé boc Iot tinh duc, cudng buc lao
dong, ldy bo phan co thé cua nan nhan hodc vi muc dich vo nhan dao khéc;
¢) Tuyén mo, van chuyén, chia chap nguoi khac dé thuc hién hanh vi

quy dinh tai diém a hoac diém b khoan nay.

- Khoan 2: Mtc hinh phat tir 08 ndm dén 15 ndm, khi pham toi thugc mot

cac truong hop sau:
a) C6 t6 chuc.

Ciing gibng nhu trudng hop pham toi c6 t6 chirc, pham toi mua ban ngudi
c6 t6 chirc 1a truong hop nhiéu nguoi tham gia, trong d6 c¢6 nguoi chi muy,
cam dau, chi huy, c6 ngudi truc tiép thuc hién toi pham, c6 ngudi Xxui giuc,
hoic gidp strc, nhung tat ca déu chung mot muc dich 13 lam thé nao dé ¢é mua
ban dugc nguoi. Mua ban ngudi €6 to chuc 1 trudng hop pham toi nguy hiém
hon truong hop pham toi khdng c6 to chic, vi pham toi ¢ to chac do ¢é su
phan cdng, cau két chat ché gitra nhitng ngudi thuc hién toi pham nén ching dé

dang thuc hién viéc mua ban va che giau hanh vi pham toi caa minh.
b) Vi dong co dé heén:

Pong co dé hén duoc hiéu 1 ngudi pham toi thuc hién toi pham véi dong
corat Xau xa, thap hén, dang khinh bi, khéng ké gi dén danh d, nhan pham, tu
cach ctia mot con nguoi.

DPong co pham t6i thiic day bai nhitng dong hrc mang tinh chét hén nhét,

boi bac, phan tric cao, ichki va khong c6 tinh ngudi.
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¢) Gay roi logn tam than va hanh vi cia ngn nhan tir 11% dén 45%.

d) Gay thuong tich hodc gay ton hai cho sirc khde ciia ngn nhanmaty 1é
ton thuong co thé 31% tré 1én, trir treong hop quy dinh tai diém b khodn 3
Diéu nay.

d) Dua ngn nhan rakhoi bién gioi cua nuoc Cong hoa xa haoi chu nghia
Viet Nam;

Truong hop nay BLHS niam 2015 ¢6 néu cu thé hon so véi BLHS nim

1999 chi néu: Pé dua ra nudc Ngoai.

Thuc té trén dia ban tinh Lao Cai véi mdi nan nhan dua dugc sang bén
kia bién giéi, bang con dudng chinh thic qua cac ctra khau, hodc khéng chinh
thirc qua céc dudng tiéu ngach hay vuot bién trai phép, cac dbi twong thuc hién
hanh vi pham toi c6 thé kiém duoc rat nhiéu tién, day 1a dong co khién nhiéu
nguoi khong tir thu doan dé thuc hién hanh vi pham toi. Bén canh d6, vu viéc
thuong xay ra & cac dia ban ving cao, viing sau khién luc lwong chic ning gap
khong itkhé khin trong qua trinh trién khai cac phwong 4n ngan chin, truy bt

Hanh vi mua ban nguoi dé dua nan nhan ra khoi bién gigi nuéc Cong
hoa xa hoi cha nghia Viét Nam duoc coi la hanh vi pham toi rat nghiém trong.
Thuc tién cho thay mic ¢6 nguy hiém cua hanh vi dua nan nhan ra khoi bién
gidi S0 voi co ¥ dinh dua ngudi bi mua ban ra khoi bién gigi c6 mac nguy hiém
gan nhu bang nhau, c6 y dinh dua nan nhan ra khoi bién gisi la truong hop
pham toi chua dat ¢ tinh tiét nay, thiét nghi diéu luat nén quy dinh thém truong
hop “cO y dinh dura ngn nhan ra khoi bién gidi cua nuoc Cong hoa xa hai chu
nghia Viét Nam,”

e) Poi véi 02 dén 05 nguoi.

So véi diém e khoan 2 Biéu 119 BLHS nam 1999 chi quy dinh: “D4éi véi

nhiéu nguoi” ma khong quy dinh cu thé 1a bao nhiéu nguoi, & rang 1a diéu bat
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cap khi dinh khung hinh phat nguoi pham té6i mua hoac ban duoc 2 nguoi so
V61 nguoi mua hoac ban hang chuc nguoi ma chiu mét khung hinh phat thi chua
trong xung Vi mic do nguy hiém cua hanh vi. Do vay, day 1a diém sira doi
hop ly ctia BLHS nam 2015. Truong hop 6 tir 02 ngudi dén 05 nguoi bi nguoi
pham t6i mua ban, trong d6 c6 thé c6 ngudi bi dua ra khoi bién gidi, c¢6 nguoi
khong bi dwara khoi bién gisi hoac tat ca bi dwa ra khoi bién gigi. Néu co nguoi
bi dua ra khoi bién gigi thi nguoi pham toi vira pham to1 mua ban quy dinh tai
diém e (D4i voi 02 dén 05 ngudi) vira dé nan nhan ra khoi bién giéi (hai tinh
tiét dinh khung).

Mua ban tir 02 dén 05 ngudi tré [én phai chiu khung hinh phat & khoan
2 Piéu 150 BLHS nidm 2015, viéc quy dinh nhu vay phan &nh tinh chat va muac
d6 nguy hiém rat nghiém trong cua hanh vi.

g) Phamtgi tir 02 lan tro 1én.

Pay thyuc chat [a mua ban nhiéu Ian, 13 truong hop ngudi pham toi nhidu
lan thuc hién hanh vi mua ban ngudi va mdi lan hanh vi mua ban d4 cau thanh
t61 mua ban nguoi.

Mua bén tir hai 1an tré 18n, cd thé mdi lan mua ban mét ngudi, nhung
cling c6 thé trong céc lan mua ban d6 c6 lan mua ban nhiéu ngudi, néu cé lan
mua ban nhiéu nguoi thi nguoi pham toi bi truy ciru TNHS theo diém e khoan
2 hoic diém d khoan 3 va diém g khoan 2 Piéu 150 BLHS niam 2015.

Truong hop, chi c6 mot nguoi bi ban hoac bi mua nhung ngudi pham toi
da mua ban nhiéu lan (tir hai lan tro 1én) d6i voi cing mot ngudi thi ciing bi coi
la pham toi tir hai lan tro [én.

- Khoan 3: Muc hinh phat tir 12 ndm dén 20 nam duoc coi la toi pham
dic biét nghiém trong do ¢ tinh chat va mac d6 nguy hiém cho xa hoi dic biét
I6n, khi pham ti thugc mét cac trueong hop sau:
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a) C6 tinh chdt chuyén nghiép.

Pham t6i mua ban ngudi ¢d tinh chat chuyén nghiép 1a ngudi pham toi
lay viéc mua ban ngudi 1a nguon séng chinh cho minh. Nguoi pham toi da 1y
viéc pham toi 2 ngudn thu nhap chinh caa ban than, tinh tiét "pham toi c6 tinh
chat chuyén nghiép” Ia tinh tiét dinh khung ting niang cua mot sb toi pham,
trong d6 c6 t0i mua ban ngudi. Viéc nha lam luat coi truong hop pham toi cd
tinh chéat chuyén nghiép Ia tinh tiét ting ning Ia yéu té dinh khung hinh phat a

yéu cau can thiét do thuc tidn xét xir dat ra.

Khi &p dung tinh tiét ndy, can lru ¥ khai niém chuyén nghiép duoc hiéu
& day khong dong nghia vai khai niém nghé nghiép cua mot nguoi, vi khdng
thé coi pham toi a mot nghé kiém sdng, tinh chat chuyén nghiép cua hanh vi
pham toi thé hién & chd toi pham d6 dugc kip di, 1p lai nhiéu lAn ma nguoi
pham toi coi viéc pham toid6 1a phuong tién kiém sdng. Tuy nhién, knéng phai
hanh vi pham toi ndo cu kp di, 1ap lai nhiéu lan déu coi la c6 tinh chat chuyén
nghiép, ma chi nhitng hanh vi ma ngudi pham toi coi d6 13 phuong tién kiém
sdng thi méi la cé tinh chat chuyén nghiép.

Chi &p dung tinh tiét "pham toi c6 tinh chat chuyén nghiép" khi c6 day
dt cac diéu kién sau day:

- C6 Yy pham toi tir ndm 1an tré Ién vé cing mot toi pham khdng phan biét
d4 bi truy ctru TNHS hay chua bi truy cau TNHS, néu chua hét thoi hiéu truy
cuu TNHS hodc chua duoc xo4a an tich;

- Ngudi pham toi déu lay cac lan pham toi lam nghé sinh séng va lay két

qua cua viéc pham toi [am ngudn séng chinh.
b) Pd ldy bé phdn cothé ciia ngn nhan.

So véi BLHS nidm 1999 quy dinh “Dé lay bo phan co thé cta nan nhan”
va BLHS ndm 2015 quy dinh : “P3 ldy bo phan co thé ctia nan nhan”, rd rang
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day 1a hanh vi rat man ron, khong con tinh ngudi, tic gia dong tinh vai quan
diém dé nguyén “Pé lay bo phan co thé cua nan nhan” nhu BLHS nam 1999,
chtr khong dé hau qua viéc nan nhan da mat di bo phan co thé méi duoc &p
dung khoan 3, Piéu 150. Chi can chimg minh ngudi thyc hién hanh vi mua ban
ngudi nham Iy bo phan co thé nan nhan 14 da da diéu kién dé ap dung khoan
3. Trén thuc té c6 nhiéu su viéc, co quan diéu tra phat hién duong day mua ban
ngudi dé [y noi tang mic du hau qua Ry duoc ndi tang chua xay ra nhung
trong muc dich ngudi pham toi da thé hién rd rang ¥ dinh mua ban nguoi dé lay
ndi tang.

¢) Gay rai logn tam than va hanh vi ciia ngn nhan 46%tré 1én;

Qua trinh thyc hién hanh vi pham toi, ké pham toi cd thé dung vii luc, de
doa dung vii Iuc, kra gat hoic thu doan khac xam hai dén tam Iy hoic co thé
cta nan nhan gay nén rdi loan tdm than va rdi loan hanh vi, trong thuc té rat
nhiéu nan nhan sau khi tré vé ¢6 biéu hién than kinh, mot sé mang thai va mang
vé con nho, ¢é nan nhan thi bi tan tat, ton thuong ca tinh than va thé xéc.

d) Lam ngn nhan chét hodc ty sat.

Nan nhan d3 chét hay c6 hanh vi ty sat thi phai chiu khung hinh phat &
khoan 3, Iuu y rang nan nhan chét hoic tu sat [ hau qua caa hanh vi mua ban
nguoi gay ra, can phan biét d6i voi toi buc tir mic di nan nhan ciing do qua uat
uc va tai nhuc ma hanh vi mua ban nguoi gay ra.

d) Doéi véi 06 nguoi tro 1én:

Mua bén tir 06 ngudi tro 1én phai chiu khung hinh phat ¢ khoan 3 Diéu
150 BLHS nidm 2015, viéc quy dinh nhu vay phan &nh tinh chat va mac do
nguy hiém dac biét nghiém trong cta hanh vi.

e) Tai pham nguy hiém:
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Trong truong hop ndy tai pham nguy hiém dugc dan chiéu theo quy dinh
tai Diéu 53 BLHS nam 2015: “ ... 2. Nhiing truong hop sau ddy dwoc coi 1a

tai pham nguy hiém:

- Da bi két an vé téi pham rdt nghiém trong, téi pham ddac biét nghiém
trong do ¢é ¥, chura dwoc x6a an tich ma lai thyec hién hanh vi pham téi vé téi
pham rdt nghiém trong, téi pham dac biét nghiém trong do cé ;

- Da tai pham, chua dwoc x0a an tich ma lgi thuc hién hanh vi pham tgi

docé y”.

* \/& hinh phat bd sung: Ngoai cac khung hinh phat chinh néu trén, tly
ting trudng hop cu thé va céc tinh tiét, ching cir trong vu an, ngudi pham toi

con c6 thé bi ap dung hinh phat b6 sung:

- Theo khoan 3 Piéu 119 BLHS nim 1999: “Nguwoipham téi con cd thé
bi phat tién tir nam triéu déng dén nam muoi triéu dong, phat quan ché hogc

b

cam cur trii tir Mot nam dén nam nam.”’

- Theo khoan 4 Piéu 150 BLHS nidm 2015: “Nguwoi phamtéi con cd thé
bi phattién tir 20.000.000 dong dén 100.000.000 dong, phat quan ché, cam cu
tra tir 01 nim dén 05 nam hodctich thu mét phan hogc toan bg tai san. ”

Co6 thé thay, quy dinh ciia BLHS nam 2015 d4 tang muc tién phat bo
sung doi voi ngudi pham toi va bo sung thém ndi dung tich thu mot phan hozc
toan bo tai san. Quy dinh nay 1a twong dbi phi hop bai xuat phét tir thuc tién
t6i mua ban nguoi khi thuc hién hanh vi pham t6i cac bi cao thu dugc gia tri
vat chat rat 1on tir viéc ban nguoi.

* CAc nguyén tic quyét dinh hinh phat déi véi téi mua bin nguwoi

- Nguyén tic phap ché: Toaan khi quyét dinh hinh phat d6i véi toi pham
nao ciling phai tuan tha dung nguyén tic phép ché tic 1a phai cin ctr va ap dung

dung cac quy dinh cua BLHS, phap luat té tung hinh sy va cac van ban lién
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quan dén hinh phat va quyét dinh hinh phat. Tu tuéng co ban caia nguyén tac
phap ché thé hién khi quyét dinh hinh phat d6i véi t6i mua ban nguoi 1a o chd
hinh phat ma Toa an ap dung phai phu hop véi cac quy dinh cia phép luat. Noi

dung cua nguyén tac thé hién:

Mgt 1&, Tda an chi c6 thé &p dung hinh phat d6i véi nhitng ngudi thuc
hién hanh vi pham t6i duoc quy dinh trong BLHS. Diéu 2 ctia BLHS nam 2015
quy dinh nhu sau: “Chi nguoi nao pham mot téi da dwoc Bo ludt hinh si quy

dinh mai phai chju trach nhiém hinh sy

Hai 13, co s& cua quyét dinh hinh phat ding phap luat, hop Iy va cong

bang la viéc dinh toi danh chinh x4c.

Ba I, viéc quyét dinh hinh phat do Toa 4n 1a co quan cé tham quyén
nhan danh Nha nudc thuc hién.

Bon 1a, khi quyét dinh hinh phat, Toa an phai tuén theo trinh ty va cac
diéu kién ap dung cac loai hinh phat duoc quy dinh trong BLHS, tun theo céc
ché tai cua diéu luat hoic khoan cua diéu luat quy dinh ddi véi toi ma nguoi
pham toi d3 thyc hién. Muc hinh phat ma Toaan lya chon phai nam trong pham
vi quy dinh cta phép luat. Toa an khong duoc &p dung hinh phat vurgt mirc cao
nhat cua khung hinh phat ma diéu luat quy dinh.

Nam la, khi Toaan tuyén mot hinh phat doi vai mdi bi cdo déu phai co
tinh x4c dinh, c6 can ¢t lap luan va ly do. Mot doi hoi nita ctia nguyén tac phéap
ché Ia tinh hop Iy cua quyét dinh hinh phat, n6 thé hién & chd trong nhiéu
phuong an giai quyét khac nhau ma luat cho phép, Tda an can lya chon mot
loai va mac hinh phat phu hop véi bi cdo, vira phai ding phap luat, vira phai
phl hop véi cac nguyén tic khac.

- Nguyén tic cong bang: Pay c6 thé ndi 1a nguyén tic binh dang trén

thuc té, n6 duoc thé hién Ia su twong xting giita tinh chat, mac do nguy hiém
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cho xa hoi cua hanh vi pham t6i va TNHS cua ngudi pham toi khi thuc hién
hanh vi. Nguyén tac cong bang doihoi khi quyét dinh hinh phat déi véi nhiing
ngudi pham toi phai can ctrvao vai tro, tinh chat, mic d6 nguy hiém cho xa hoi
do hanh vi pham toi gay ra. Céc tinh tiét ting nang, tinh tiét giam nhe TNHS,

tinh tiét vé& nhan than ngudi pham toi.

- Nguyén tic ca thé hda TNHS: Khi quyét dinh hinh phat Toa an phai
can ctr vao cac quy dinh cta BLHS va cac van ban c¢6 lién quan, can cir vao
tinh chat, mac do nguy hiém cho x& hoi cua hanh vi dé tir d6 chon muc hinh
phat phi hop. Ddi véi trudng hop vu an ddng pham mua ban nguoi thi diéu
kién dé giam nhe hinh phat cho bi c4o nay khong dwong nhién dung dé &p dung
cho bi céo khéc. Tinh tiét vé nhan than cta nguoi déng pham nao thi &p dung
d6ivé6i chinh nguoi d6. Céc tinh tiét loai trir TNHS cua riéng nguoi dong pham
nao thi &p dung riéng ddi véi nguoi do.

- Nguyén tic nhan dao: Trong quyét dinh hinh phat doihoi, Toaén - Chu
thé &p dung phép luat phai xuat phét tir nhitng tu twdng nhan dao, phai tuan tha
triet dé cac quy dinh cua phép luat vé hinh phat va quyét dinh hinh phat. Khi
Xét xur tuyét d6i khong duoc coi bi cao 1a ngudi c6 toi dé co dinh kién véi ho.
Nguyén tic nay duoc thé hién rd trong cac quy dinh vé nguyén tac xir ly, vé
muc dichhinh phat, vé hé théng hinh phat, vé viéc quyét dinh hinh phat, mién
va giam hinh phat, mién TNHS ciing nhu trong céc quy dinh vé TNHS d6i véi
nguoi chua thanh nién pham t6i, nguoi pham toi la phu nir dang c6 thai hoac
ngudi pham toi 1 ngudi gid. Nguyén tic nhan dao trong quyét dinh hinh phat
thé hién, khi quyét dinh hinh phat Tdaan phai can nhac hai hoa giira loi ichcua
Nha nudc, cua xa hdi va cua ngudi pham toi. Sy thién léch hay y kién tiéu cuc

d6i voi bat ky mot loi ich nao déu dan dén bat cong va khong nhan dao.

* Cdc cdan cir quyét dinh hinh phat
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Can cir vao cac quy dinh cua BLHS': Theo Luat hinh sy Viét Nam thi ndi
dung céc quy dinh ctia BLHS ma Toa an phai tuan thu nghiém chinh khi quyét
dinh hinh phat bao gom:

- Céc quy dinh c6 tinh nguyén tic vé toi pham va hinh phat trong Phan
chung cua BLHS.

- Diéu luat quy dinh hinh phat ddivéi toi pham cu thé trong phﬁn cac to1
pham ctia BLHS. Trudc khi quyét dinh hinh phat, Toa 4n phai xac dinh xem bj
c40 bi xét xir v& toi gi va trén co so diéu khoan nao cua BLHS.

Sau khi dinh t6i, Toa an quyét dinh hinh phat d4i voi ngudi pham t6i va
viéc quyét dinh hinh phat phai can cit vao cac quy dinh ctia phan chung BLHS
nhu “nguyén tic xir ly” (Diéu 3 BLHS), van dé chuan bi pham toi (Diéu 17
BLHS), pham t6i chua dat (Piéu 18 BLHS), van dé dong pham (Piéu 20 BLHS).

Ngoai mot sé quy dinh trén, con cd cac quy dinh khéc c6 tinh nguyén tic
trong phan chung cia BLHS ma Toa 4n ciing phai xem xét. D6 [a muc dich
hinh phat (Piéu 27 BLHS), ndi dung, pham vi va diéu kién cta timg loai hinh
phat (céc diéu tir 29 dén Diéu 40 ctuia BLHS). ..

Tuan thi nghiém chinh diéu luat quy dinh mirc hinh phat d6ivéi toi pham
cu thé trong phan cac toi pham c6 ¥ nghia rat 16n khi quyét dinh hinh phat. Boi
18, Toa an chi dugc phép quyét dinh hinh phat trong pham vi ché tai ma diéu
luat da quy dinh cho t01 ma bi cao da pham. Dé thyuc hién 3 bude cua qua trinh
giai quyét vu an hinh sy d6 1a dinh tdi danh, dinh khung hinh phat va quyét
dinh hinh phat, cac co quan tién hanh td tung déu phai cin ¢t vao cac quy dinh
ctia BLHS dé lam sang to céc tinh tiét dinh toi, tinh tiét dinh khung, tinh tiét
tang nang, giam nhe va céc ché dinh khac da duoc quy dinh trong BLHS.
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Can cir vao tinh chdt va mire dé nguy hiém cua t6i pham: Thyc tién xét
Xt cho th?iy, khi can nhic tinh chat va mac do nguy hiém cho x3 héi cta toi
pham da thuc hién, Toaan cén xem xét cac yéu t6 sau:

- Hanh vi (hanh dong hay khong hanh dong) nguy hiém cho xa hoi da
thuc hién;

- Toi pham dugc thyc hién dudi hinh thirc gi (mdt ngudi ddng pham hay
t01 pham co6 to chuc);

- Giai doan thyuc hién t01 pham (chuén bi pham td1 hay pham td1 chua dat
hay td1 pham hoan thanh);

- Tha doan thuc hién toi pham, hoan canh, dia diém, thoi gian pham toi...

- Hau qua thiét hai;

- Hinh thire 161, mic do 161, muc dich, dong co pham toi...

Ciing nhu cac cin cr khac dé quyét dinh hinh phat thi tinh chat va mirc
do nguy hiém cho x3 hdi cua toi pham 12 mét can ctr dugc xem xét, danh gia
ngay tur giai doan dinh td1 va dinh khung hinh phat.

Xem xét nhdn thdan nguoi pham téi: Nhan than ngudi pham t6i 1 tong
hop céc dic diém ndi 1én ban chat ciia mot con nguoi ¢d anh hudng nhit dinh
dén qua trinh thyuc hién t6i pham va kha nang cai tao, gido duc ngudi pham toi.

Cac dic diém vé nhan than nguoi pham td1 duogc chia 1am 2 nhom:

- Nhém nhan than nguoi pham t6i mang tinh chét phap Iy: Cac dic diém
nhan than ndy duoc quy dinh trong BLHS d6 13 céc tinh tiét dinh toi, cac tinh
tiét dinh khung va cac tinh tiét ting ning hodc giam nhe TNHS.

- Nhém nhéan than nguoi pham td1 khong mang tinh phép 1y: Ngoai nhém
nhan than ké trén, ching ¢6 anh hudng t6i kha ning cai tao, gido duc ngudi

pham toi (Id nhitng dic diém noi 1én ban chit cta ngudi pham t6i). Vi du: Y
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thirc chinh tri, ¥ thitc lao dong, trinh d6 vin hod, thanh phan gia dinh, d6i twong
chinh sach cia Pang va Nha nudc hoic nhimg dic diém c6 quan hé dén cac d6i
tuong cua chinh sach Ién cua Pang va Nha nudc (nhu nguoi pham td1 thudc
dan toc itnguoi; gia dinh liét s, 1a tri thirc co tén tudi, c6 chirc sac ton gido...).
Céc dic diém nay cling duwoc xem xét can nhéc khi quyét dinh hinh phat. Theo
Luat hinh sy Vi¢t Nam, nhiing dac diém vé nhan than c6 anh hudng truc tiép
dén t61 pham duoc coi 13 nhitng dic diém mang tinh chat phap Iy va duoc quy
dinh 13 nhimg tinh tiét ting ning hodc giam nhe trong hinh phat (nhu pham toi
lan du hay da c6 tién 4n, tién sy, tai pham hay tai pham nguy hiém, c6 tinh
chét chuyén nghiép hay khong; 1a nguoi chua thanh nién hay nguoi da thanh
nién; c6 thai d6 an nin, hdi cai, lap cong chudc to1 hay ngoan ) khong chiu cai
tao...).

Nhimng dic diém khac tuy khong mang tinh chét phap Iy cling phai duoc
xem xét mot cach toan dién, néu ching c6 tinh chit bén viing nd1 lén ban chit
ctia ngudi pham t61 va ¢6 anh hudng nhat dinh ¢én hanh vi pham toi.

Ngoai ra, con mot sb dac diém, tuy phan anh hoan canh thuc té clia nguoi
pham t6i, nhung nhiéu khi ciing c6 ¥ nghia quan trong (nhu ho dang bi bénh
hiém nghéo, 1a nguoi gid yéu, phu nit c6 thai hodc con nho, hoan canh dic biét
kho khan cua ban than hodc cia gia dinh...).

Cédn nhdc cdc tinh tiét giam nhe hodc tang nang TNHS:

Khi quyét dinh hinh phat thi Toa 4n phai can nhac dong thoi ca tinh tiét
giam nhe va tinh tiét ting ning TNHS.

Céc tinh tiét gidm nhe va ting ning TNHS 1a nhimg tinh tiét ldm cho
truong hop pham tdi cu thé ctia mot toi pham khac nhau vé mirc do nguy hiém.
Céc tinh tiét nay khong c6 tinh chét bit budc nhu nhimg tinh tiét dinh toi va
dinh khung ma chi c6 ¥ nghia khi quyét dinh hinh phat, c6 tac dung lam ting
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hodc giam hinh phat trong pham vi mot khung hinh phat nhét dinh. Céc tinh
tiét giam nhe va ting nang TNHS khong duoc ghi trong cac diéu khoan cua
phén céc to1 pham trong BLHS nhu cac tinh tiét dinh toi hodc dinh khung nhung
duogc quy dinh tai cac Piéu ciia phan chung BLHS (Diéu 46 va Dicu 48 BLHS).

Co6 thé khang dinh, quyét dinh hinh phat c6 vai trd v6 cting to 1on, boi
suy cho cung, cac hoat dong td tung hinh sy trudc do (tir khot td, diéu tra, truy
t6, ké ca viéc tranh tung tai phién tod) s& khong c6 nhiéu y nghia néu Tod &n
khong 1am t6t viéc quyét dinh hinh phat. Quyét dinh hinh phat dung phap luit,
cong bang va hop Iy 1 tién dé, diéu kién dé dat dwoc muc dich hinh phat (cai
tao, gido duc, phong ngira chung va phong ngira riéng). Néu hinh phat qua nhe
s& giam y nghia phong nglra cta hinh phat, boind ¢6 thé 1am phét sinh y dinh
pham t01, thai d§ coi thuong phap luat. Nhung hinh phat qua nang s¢€ tao tdm
Iy khong cong bang, khong hop 1y & nguoi bikét an dan dén thai d6 oan han,
khong tin tuong phép luat. Hinh phat c¢6 dat myuc dich hay khong va dén muc
d6 ndo phu thudc vao nhidu yéu td, trong d6, hai yéu t6 quan trong nhit 14 yéu
t6 lap phap va ap dung phap ludt, chi trén co s nhan thic va van dung ding
d4n phap luit cho ting trudong hop pham t0i cu thé thi Tod 4n méi co thé ra
mot ban an tuyén hinh phat ding va c6 hiéu qua trong thuc tién.

2.4. Mot s6 kho khin, viedng méc trong qué trinh dinh tdi danh va
quyét dinh hinh phat i véi t§i mua ban nguoi

Qua thuc tién cho thay van dé xac dinh toi danh va quyét dinh hinh phat
d6i voi toi mua ban ngudi con khdng it nhig vudng méc va kho khin nhu:

Thinhdt, khi xac dinh vai tro dong pham, hau nhu vy 4n mua ban ngudi
nao ciing c6 déng pham, cac déng pham nay déu c6 nguodi chi muu, cam dau,
chi huy c6 nguoi truc tiép thuc hién toi pham, c6 nguoi xdi giuc, hoic gilp stc.
Nhung khi tuyén an viée xac dinh, danh gia vai trd dong pham trong phan xét

thdy cua ban an con kho xac dinh vai tro dong pham. Vi vay, khi dua ra céc
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muc hinh phat déivéi timg déng pham trong cac vu an doi khi chwa tuong xing
véi hanh vi thuc hién.

Tharhai, viéc xir Iy doi véi cac doi twong mua ban ngudi & bén kia bién
gioi cuacac co quan tién hanh té tung conbo sot, chi khi nan nhan vé Viét Nam
t6 gidc nguoi pham toi thi méi co co sé dé diéu tra, truy to nhung lai chi co
ngudi pham toi ¢ Viét Nam bi xu Iy, con ddng pham bén kia bién gi¢i thuong
it khi bi xtr Iy do khong du can cir. Co quan tién hanh té tung thuong it didu tra
dén do nguoi pham toi cé qudc tich quéc gia khac, dan dén tinh trang cé nhiéu
vu &n chi xir Iy d6i voi déng pham 13 nguoi Viét Nam [a ké dua nguoi thué con
ké chi muu, cam dau hoac xui giuc thi lai khdng xt Iy duoc.

Thizba, xac dinh tinh tiét dwa nan nhan ra khoi bién gioi nudc Cong hoa
x4 hoi chi nghia Viét Nam trén thuc té con nhiéu kho khin, ¢ truong hop nan
nhan bi dua ra khoi bién giéi dé ban cho nguoi nudc ngoai, nhung sau d6 co
cudc séng sung tic, sung sudng hon, khi trd vé nudc lai khai [a ty nguyén di
sang hoac mai chi ¢6 y dinh dua nan nhan ra khoi bién gigi. Nén xir ly céc
truong hop mua ban nguoi khi dua nan nhan ra khoi bién gigi ctia nuedec Cong
hoa xa hoi cha nghia Viét Nam (diém d khoan 2 Diéu 150 BLHS nim 2015),

trén thuc t& con nhiéu truong hop kho xac dinh.

Thuw tw, khé khan trong viéc xac dinh, st dung ching cur ching minh

trong viéc gial quyet cac vy an vé to1 mua ban nguoi.

Thuc tién xét xir cho thdy, t6i pham mua ban nguoi thuong mang tinh
truy xét, rat it truong hop bi bat qua tang. Do vay, d6i voi cac vu an khong
thudc trudng hop pham t6i qua tang thi chi khi nguoi bi hai trdn dugc vé dia
phuong va c6 don td céo thi d6i trgng pham toi moi bi phat hién nén khi diéu
tra thi viéc thu thap chimg ctr chi dua vao Io1 khai cua ngudi bi hai cling nhu
161 khai nhan toi ctia d6i tegng pham t61; néu ngudi bi hai khai ban than minh

va nhiéu nguoi khac bi ltra ban chir khong phai chi mdt minh nguoi bi hai da
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td giac, thi rat kho chimg minh néu ddi tuong pham toi khong thira nhan. Vi
vdy, dé dan dén viéc xir Iy oan cho ngudi pham toi hodc bo lot hanh vi pham
t01. Trong trudng hop xac dinh dugc nguoi pham t01, xac dinh dugc ching ctir
chirng minh nguo1 pham t01 thuc hién hanh vi mua ban nguo1 nhung khong xéac
dinh duoc nguoi bi hai do ngudi bi hai van dang & nudc ngoai, trudng hop nay
khi Vién kiém sét chuyén ho so sang Toa an thi cac Toa an ¢ cach giai quyét
khong thong nhat; c¢6 Toa an thu Iy vu 4n tién hanh xét xtr ving mit ngudi bi
hai theo thu tuc chung, nhung ciing ¢6 Tda an cho rang viéc chua xac dinh dugc
ngudi bi hai dan dén chua 1dm rd dwoc hanh vi pham tdi nén 4p dung nguyén
tic ¢6 loi cho bi can Toa dd tra hd so diéu tra bd sung yéu cau xac dinh va dua
nguoi bi hai vao tham gia 6 tung; viéc nay thuong khong thé thuc hién duoc

nén cac vu an bi tam dinh chi kéo dai.

P6i voi cac vy an truy xét rat kho xac dinh tinh tiét dinh khung ting ning
hinh phat tai khoan 3 Diéu 150 BLHS nim 2015 “Pad ldy b phdn co thé ciia
nan nhdn’ vi trong truong hop nay, chi xac dinh dugc khi nan nhan tr& ve va
t6 cdo voi co quan cong an thi méi xac dinh duge con trong truong hop c6 du
ching ctr dé chimg minh d6i twong pham t6i c6 hanh vi mua ban nhiéu ngudi
nhung c6 nhitng ngudi chua trd vé, chua xac dinh dugc dia chi ho dang & dau
néu ho di bi ldy di bo phéan co thé nao d6 thi xir Iy thé nao? Tuong ty nhu vy,
tinh tiét lam nan nhén ty sat cling rat kho x4c dinh trong truong hop khong xac
dinh dugc nguoi bi hai dang ¢ dau néu ho tu sat do bi lam nhuc thi cling khong
cd can cu dé xir Iy d6i voi nguoi pham toi.

Vigc xac dinh thiét hai, gid tri vu lgi cling con khong it khé khan trong
thuc tién, boi viec mua ban dugc thoa thuan thuc hién gitra nguo1 mua va ngudi
ban ma ngudi bi hai c6 thé biét hodc khong thé biét duoc gia tri mua ban cia
ban thdn minh, dan dén viéc khong thé xac dinh duoc gia tri cua vu loi; dic biét

trong truong hop ngudi mua ¢ nudce ngoai thi co quan di€u tra chi co6 thé can
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ct vao 101 khai ctia nguodi pham t0i dé xac dinh, viéc chi dua vao 10i khai cta
ngudi pham toi c6 gia tri chimg minh thap va khong khach quan.

Thir nam, mot sé diém chua ro rang, kho hiéu ciia BLHS vé t6i mua ban
nguoi

Mot la: Hién nay, BLHS nam 2015 (sira d6i, bd sung nim 2017) quy dinh
nhiéu toi pham ma1 co tinh tiét dinh toi tuong tu hay strdung tinh tiét dinh khung
hinh phat ctia t0i mua ban nguoi 13 tinh tiét dinh toi riéng biét. Ké tir ngay
01/01/2018, khi BLHS nim 2015 ¢6 hiéu luc, viéc ap dung cac Diéu luat nay dé
xtr Iy cac hanh vi pham t0i rat kho khan, nhiéu ¥ kién trai chiéu khong thong nhat
trong viéc dinh to1danh d6i voi cac toi tuong tu to1 mua ban ngudi nhu:

T6i mua ban nguoi (Piéu 150 BLHS nam 2015): “Nguwoi nao diing vii
luc, de doa dung vil luc, lira gat hodc thu doan khdc thuc hién mot trong Cac

hanh vi sau day, thi bi phat tii tir 05 ndm dén 10 nim:

b) Chuyén giao hodc tiép nhdn nguwoi dé boc 1ot tinh duc, cudng bire lao déng,
lcfy bo phan co thé cia nan nhan hodc vi muc dich vé nhan dao khac.....” véi
t6i cudng burc lao dong (Picu 297 BLHS): “Nguoi nao ding vii luc, de doa

»

dung vil lyc hodc thu doan khac ép buoc nguoi khdc phailao dong... ... ;

To1 mua ban nguoi voi tinh tiét “da Zd'y bo phan co thé ciia nan nhan”
(diém b khoan 3 Picu 150 BLHS) va toi giét nguoi (diém h khoan 1 Diéu 123
BLHS).

Vi du: Ngudi pham t6i mua ban ngudi nhim muc dichliy dibo phan 1a
“qua tim” ctia nan nhan. Truong hop nay ngudi pham toi biét 16 “qua tim” 1
b0 phan khong thé thiéu trong viée duy tri sy sdng cta con ngudi, néu khong

c0 qua tim thi nan nhan s& chét; ngudi pham td1 van thuc hién dan dén nan nhan
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chét thi viéc dinh t0i danh trong truong hop ndy hién co rat nhiéu quan diém
tréi chiéu:

Quan diém 1: Trong truong hop trén chi dugc truy ciru TNHS vé t0i mua
ban nguoi véi 02 tinh tiét ting ning la da ldy bo phéan co thé ciia nan nhan va
[am nan nhan chét (diém b, d khoan 2 Piéu 150 BLHS). Béi ngudi pham tdi trén
thye hién hanh vi pham t0i v6i muc dichlay qua tim nén dau hiéu dinh t6i vé toi
mua ban ngudi duogc thé hién rd rang xuyén sudt trong toan bo qua trinh thuc
hién hanh vi pham toi, khi xtr Iy hinh sy vé t6i mua ban nguoi v6i 02 tinh tiét
dinh khung ting ning da lam rd ddy du hanh vi pham t0i cta ngudi pham toi.

Quan diém 2: Can phai truy ctiru TNHS vé 02 t6i 1 tdi giét nguoi va toi
mua ban nguoi. P6i voi toi mua ban ngudi thi ap dung tinh tiét “da ldy di bo
phan co thé ciia nan nhén” con tdi giét ngudi thi khong ap dung tinh tiét “dé
lcfy bo phan co thé ciia nan nhan”.

Quan diém 3: Can phai truy ciru TNHS vé 02 t6i 1 toi giét nguoi va toi
mua ban nguoi tuong ty nhu quan diém 2 nhung ddi voi toi giét nguoi thi ap
dung tinh tiét “dé Zcfy bo phdn co thé ciia nan nhdan” con t6i mua béan nguoi thi
khong ap dung tinh tiét “dd ldy di bé phdn co thé ciia nan nhdn” [45].

Téc gia dong y voi quan diém thir ba béi véi myc dich va dong co pham
t01 trén cung hau qua cua hanh vi pham to1 da c6 thé du yéu t6 CTTP toi giét
nguoi va tdi mua ban nguoi.

Mot s tinh tiét trong céu thanh co ban rat dé nham [an d6i voi cac toi
khac nhu:

- Toi mua ban nguoi véi toi chira mai dam (Piéu 327), thuc té hién nay
trong cac vu an chira mai dam cling c6 nhiing truong hop ho ty nguyén lam

ngudi ban ddm nhung ciing c6 nhimg trudng hop ho bibit roi dem ban vao céc
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6 mai dam va bi ép ban dam nhung cac co quan tién hanh t6 tung khong ching

minh dugc hanh vi mua ban ngud1 nén chi truy ctiru TNHS veé to1 chira mai dam;

- To1mua ban nguoi véi t01 mua ban, chiém doat md hodc bod phan co
thé ngudi (Picu 154). Trong hanh vi chiém doat bd phan co thé nguoi thi nguoi
pham t0i c6 thé ¢6 hanh vi trom cip, ltra dao va ciing c6 thé c6 hanh vi dung vii
luc hoac de doa dung vii luc dé thuc hién hanh vi chiém doat bo phan co thé
nguoi thi truy ctiru TNHS theo diéu Iudt nao Piéu 150, 151 hay Diéu 154? Pay
14 vudng méc ctia khong it co quan tién hanh t6 tung trong qué trinh giai quyét
vu 4n cu thé.

Hai la: BLHS nam 2015 (stra d6i, bo sung nam 2017) quy dinh hau qua
ctia hanh vi mua ban ngudi 1a “gdy roi loan tam than va hanh vi ciia nan nhan”
la mot tinh tiét dinh khung ting ning trong nhiéu toi trong d6 c6 toi pham mua
ban nguoi. Tuy nhién, BLHS nam 2015 khong giai thich hay dinh nghia “gay
roi logn tam than va hanh vi ciia nan nhdn” duoc hiéu nhu thé nao khién viée
van dung trong thyc tién 13 kho khin va thiéu thong nhét.

Ba la: Céu thanh co ban tai khoan 1 Diéu 150 BLHS mb ta cc hanh vi
khach quan: “a) Chuyén giao hodc tiép nhdn nguwoi dé giao, nhdn tién, tai san
hodc loi ich vit chdt khdc;

b) Chuyén giao hodc tiép nhdan nguwoi dé boc Iot tinh duc, cudng biec lao dong,
ldy bé phan co thé ciia nan nhan hodcvi muc dich vé nhdn dao khdc;

¢) Tuyén mé, van chuyén, chira chdp nguoi khdc dé thyee hién hanh vi quy dinh
tai diém a hodc diém b khodn nay’. Piém ¢ khoéan 1 Piéu 150 BLHS hién nay
ciing c6 nhiéu cach hiéu khac nhau:

Cachhiéu tht nhat: Noi ham diém a, b khoan 1 Diéu 150 BLHS quy dinh
02 ndi dung chinh 1d mé ta hanh vi “Chuyén giao hodc tiép nhdn nguoi” va

muc dichnguoi pham t01 “dé giao, nhdn tién, tai san hodc loiich vat chat khac,
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dé bée 1ot tinh duc, cuong birc lao dong, lcfy bo phdn co thé ciia nan nhén hodc
vi muc dich vo nhan dao khac”. Nhu vay, theo diém ¢ khoan 1 Piéu 150 hanh
Vi “Tuyén mé, van chuyén, chira chdp nguoi khac dé thuc hién chuyén giao
hodc tiép nhdn nguwoi” 1 ¢4 thoa man ciu thanh toi mua ban nguoi.

Céach hiéu thtr hai: Hanh vi tuyén md, van chuyén, chtra chip nguoi khac
phai nhim chuyén giao hodc tiép nhan nguoi dé thuc hién cac muc dich giao,
nhdn tién, tai san hodc loi ich vit chat khdc hodc dé boc Iot tinh duc, cuong
btrc lao dong, lcfy bo phan co thé ciia nan nhan hodc vi muc dich vé nhan dao
khac khi c6 day du cac du hiéu trén méi thoa mén céu thanh toi mua ban ngudi.

Bon la: Diéu 150 BLHS nam 2015 moé ta hanh vi “de doa ding vii lyuc”
1 tinh tiét dinh t6i trong céu thanh co ban cia t0i mua ban nguoi. Lién hé cac
t6i duoc quy dinh trong BLHS thi tinh tiét de doa ding vii Irc duge st dung
dic trung trong toi cudp tai san (Pidu 168 BLHS) va tdi cudng doat tai san
(Diéu 170 BLHS) thé hién rd ban chat va mic do nguy hiém cta hanh vi nay.
Déi véi toi cudp tai san, hanh vi de doa dung vii luc ngay tic khic duoc thé
hién duéi cac dang nhu bing 101 de doakhdng vii luc (Vi du: May ma kéu ciru,
tao sé giét...); bang hanh dong (di siing vao nguoi, ding tay bdp cé); va dang
phd bién nhat trong thuc tién hién nay 1a két hop giita de doa va hanh dong (di
dao vao c6 va de doa khéng nghe sé bi giét ngay) bang cac hanh dong quyét
liét trén nguoi pham toi da khong ché duge y chi va lam té liét ¥ chi khang cu
lai ctia nan nhan. Ngudi pham tdi san sang thuc hién cac hanh vi xdm pham stc
khoe, tinh mang nan nhan mdt cach ngay tic khic. Ddivéi toi cuong doat tai
san, hanh vi de doa s€ dung vii luc da thé hién ro duge viee de doa khong quyét
liét gay gét nhu td1 cudp tai san va hanh vi str dung vii luc c6 thé s& duoc thuc
hién ngay hodc sau mot khoang thoi gian nhat dinh, hiu qua cta hanh vi nay
lam nan nhan lo s¢o nhung chua dén murc té liét hoan toan y chi khang cu, phan

khang. Nhu vay, hanh vi de doa dung vii luc néu trén véi v dinh chiém doattai
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san d3 dién ta duge mirc do nguy hiém cua hanh vi ndy trong céc toi xdm pham
s& hitu. Van dé datra trong t01 mua ban nguoi thi hanh vi de doa dung vii luc
duogc thuc hién nhu thé nao? Mirc d6 nguy hiém ra sao? C6 phai la ngay tic
khac hay kéo dai ca qua trinh van chuyén nan nhan? Ma khién nan nhan phai
nghe theo dan dén hau qua co thé bi xAm pham tryc tiép dén danh du, nhan

pham, stic khoe cua chinh ban than nan nhan.

Tinh tiét dinh toi trong cdu thanh co béan “léy bo phan co thé ciia nan
nhan”. Pay la quy dinh rat kho xac dinh, vi nhu ¢4 phan tich trén khong thé xac
dinh dugc ¥ dinh ctia ngudi khac va hau nhu khong d6i tuong pham toi nao
thtra nhan viéc mua ban nguoi nham Iy bo phin co thé ctia nan nhan; viéc quy
dinh trén 1a mang tinh phong ngira nhung lai kho ap dung vi rat kho c6 ching
ctr dé chimg minh 1am 16 ¥ dinh cta nguoi pham toi; néu chi dua vao 1oi khai
nhén toi ctia nguoi pham t6i thi trai voi nguyén tic co ban trong to tung hinh

su 1a nguyén tac suy doan vo toi [45].

Ndam la: Piém a khoan 1 Diéu 150 BLHS nam 2015 (sira doi, bo sung
nam 2017) quy dinh: “a) Chuyén giao hodc tiép nhdn ngwoi dé giao, nhdn tién,
tai san hodc loi ich vit chatkhdc”. Khoan 1 Diéu 105 Bo ludt dan sy nim 2015
quy dinh: “Taisdn la vdt, tién, gidy to ¢6 gid va quyén tai san” trong khai niém
tai san da bao gém tién; tién 13 mot loai thudc tai san. Viec BLHS quy dinh
“nhdn tién, tai san” 1a khong can thiét, gay trung lap béi trong ndi ham tai san

da bao goém tién.
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Két luan chwong 2

Thuc té hién nay cho théy van dé toi pham mua ban nguoi dang dugc
cac co quan Nha nudc c¢é thim quyén quan tim, tuy nhién voi tinh hinh phat
trién kinh té x3 hoi, tién trinh d6 thi hoa nhanh d3 ngay cang thuc day loai toi
pham nay gia ting. Cac quy dinh ctia BLHS ndm 2015, sira doi, b sung nim
2017 d3 c6 mot sb stra d6i cho phu hop véi tinh hinh thyuc tién cong tac dau
tranh phong, chéng t6i pham mua ban ngudi. Céac co quan tién hanh t6 tung
cling c6 nhiéu nd lyc trong giai quyét céc vu an, d6ivéi cac vu viee ¢6 ddu hiéu
lién quan dén toi pham mua ban ngudi ¢ tinh chat nghiém trong, phic tap, Cac
duong day, bang, 6 nhém hoai dong xuyén qubc gia hodc cé yéu to nudc ngoai
thi co quan chirc nang phai tién hanh dau tranh triét phd, boc g& triét dé, xur Iy
nghiém toi pham khong dé bo lot, phdi hop chat ché giita cac co quan c6 tham

quyén trong qué trinh diéu tra, truy t6 va xét xur.

Trong nhitng nim gan day, nhiéu vu 4n mua ban ngudi co t6 chirc rat
phtc tap va tao thanh duong day khép kin. Puong day cé nhitng d6i tugng
chuyén di tim nguoi, “san” cac c¢o gai nhe da va débij Iira Ién bién giéi ban hang
hay dilam thué lwong cao hon ¢ cac viung nui khé khan. Vay nhung khong phai
vu 4n mua ban ngudi ndo viée tién hanh xét xir ciing dugc dé dang vi dbi véi
nhitng vu 4n ndy bat budc phai c6 nhan chimg 1a ngudi bi hai méi tién hanh
viéc xét xir d6i v6i bi cdo duge. Co nhitng vu an cac cd gai 1a nguoi bi hai
khong thé nao quay vé duoc ma thoi hiéu thyuc hién viée to giac 14 15 nam co
khi khong thay ngudi bi hai dau ca. Mot s6 ngudi may man tron vé dugc nhung
khi vé& dén noi lai khong t6 céo thi pham do d6 sb toi pham an con twong ddi
nhiéu. Tinh hinh toi pham mua béan ngudi mac du da duogc kiém ché song van
con dién bién phirc tap va tiém an nhiéu yéu td gia ting véi nhimg phuong thic,
tht doan hét stre tinh vi, xao quyét co su cau két chit ché gitta cac doi tuong &

trong nudc voi doi tugng nudce ngoai. Ngoai ra, cac doi tuong con hinh thanh
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cac duong day mua ban nguoi tir Viét Nam sang cac dia ban trong khu vuec,
nhu Trung Qubc, Pai Loan... véi muc dich chinh 13 ban vao cic 6 mai dam, cac
dich vu vui choi, gidi tri va cudng bic lao dong. Tinh trang mua bén ndi tang,
dé thué, moi gioi hon nhan trai phap ludt voi ngudi nude ngoai dang dién bién
phtc tap, gdy birc xtc trong du luan quan chung, anh huong dén an ninh, trat
tu khong chi trén dia ban tinh Lao Cai ma con cac tinh khac trong ca nude. Do
do, vigc danh gia ding thuc trang tinh hinh t01 pham mua ban nguoi va viéc
dinh t6i danh, quyét dinh hinh phat d6i véi toi danh nay 13 vin dé cap bach va
quan trong hién nay nhdm dua ra nhimg giai phap nang cao chat luong ap dung

phap luat, gop phan d4u tranh phong, chéng toi pham nay.
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Chuong 3
YEU CAU VA GIAI PHAP NANG CAO CHAT LUQNG AP DUNG
PHAP LUAT POI VOI TOI MUA BAN NGUOI

3.1. Yéucau vé dinh toi danh va quyét dinh hinh phat do6i véi tdi mua
ban ngudi

Qua theo doi tinh hinh t1 mua ban nguo1 trén pham vi ca nudc no1 chung
va trén dia ban tinh Lao Cai n6i riéng cho thay tdi pham ndy c6 nhimg dién bién

phtrc tap thoi gian qua. Thuc trang ndy 13 do mots6 nguyén nhan co ban sau day:

Mt la, nén kinh té thi truong va xu hudng hdi nhdp bén canh mang lai
nhitng thanh tuu to 16n, song mit trai ctia nd cung véi da suy thodi kinh té toan
cau, tinh hinh kinh € - x3 hoi trong nudc va doi sdng nhan dan con gip nhiéu
khé khan, tién trinh d6 thi hoa dugc day nhanh, dan s dong, thiéu viéc lam,
that nghiép, dn dén chénh léch vé thu nhap, mirc séng luén 1 nhing yéu 6

tac dong dén sy gia tang cua t01i pham ndi chung, t01 mua ban nguoi noi riéng.

Hai l&, cong tac tuyén truyén, gido duc, phd bién va chip hanh phéap luat
trong nhan dan con han ché, chua sau rong, phﬁn 16n nan nhan chua c6 thong
tin khi tim viéc lam hodc ldy chong nudc ngoai nén dé bi ra gat, khong co k¥
ning tu bao vé minh. CANg tac tuyén truyén vé phong, chong toi pham mua ban
ngudi con dan trai, pho truong hinh thic, chong chéo, chua tap trung va chua
c6 sy 16ng ghép voi céc chuong trinh kinh té, x& hdi ¢ dia phuong nén chua
nang cao duoc nhan thic ctia ngudi dan, gia dinhva céc t6 chirc doan thé trong
viéc chu dong phong, chéng toi pham mua ban ngudi nhat [a & ving bién gidi,

vlng sau, vung xa.

Ba 4, cong tic quan Iy xuat, nhdp canh, quan 1y nha nudc tai cac khu

vuc bién gidi, nhat la cac tuyén duong bo con so ho, thiéu sot, luc lugng chic
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nang moéng khong ki€ém soat dugc cac duong ti€u ngach, 161 mon ¢ khu vuc

bién gidi nén td1 pham thuong lgi dung dua ngudi qua bién gioi...

Bon la, cong tac nam tinh hinh tuy d& c6 nhiing tién bo nhat dinh song
sb toi pham an con nhiéu. Phan 16n cac vu an mua ban nguol, mua ban tré em
duoc phat hién, diéu tra kham phé thong qua don thu té cdo ctia nan nhan, gia

dinh nan nhan hodc céac co quan thong tin dai chung...

Ndam la, viéc ban hanh céc vin ban huéng dan 4p dung phap Iuat chua
kip thoi. Cong tac xay dung va hoan thién van ban phép luat con cham, nhiéu
van ban vé phong, chdng toi pham mua ban ngudi con phan tan, chua tap trung

thong nhat nén trong qua trinh &p dung con nhiéu vuéng mac.

Sau la, chua to chirc luc Iwong chuyén trach phong, chong toi pham mua
ban nguoi. Cong an 13 lyc lwong nong cdt trong phong, chdng tdi pham mua
ban nguoi nhung dén nay, hau hét cac dia phuong, don vi chua thanh 1ap duoc
cac luc lwong chuyén trach phong, chdng t6i pham mua ban nguoi. Tai cac
phong nghiép vu cong an cép tinh, chu yéu 1a 1ong ghép véi cac doi nghiép vu
dé trién khai thuc hién cac hoat dong phong ngira va diéu tra khi ¢ vu 4n mua
ban ngudi xay ra nén két qua du tranh con han ché (& B6 Cong an chi c6 1
phong thuéc Cuc C45, cong an cac dia phuong hau nhu chua cé doi phong,
chéng mua ban nguoi thudc phong PC45). Trong thyc tién nhiéu vu 4n mua
ban nguoi do quan diém vé chimg cir dinh toi ctia céc co quan tién hanh t6 tung
chua thong nhat nén da anh huong dén qua trinh diéu tra, xr Iy t6i pham mua
ban nguoi, tham chi khong khoi t6 duoc vu an.

Bay la, cong tac hop tac qudc té trong ddu tranh mic du duoc cai thién
nhung chwa dat hiéu qua nhu mong mudn do nhiéu nguyén nhan nhu vé thu tuc
tu phap, rao can ngoai giao, hé thdng phap luat. Nhidu yéu cau cta phia Viét
Nam dénghi co quan hitu quan nude ban xac minh (nhét 13 cac trudng hop giai

ciru nan nhan), nhung trong mot thoi gian dai van khong nhan dugc cong ham
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tra 101, din dén viéc giai ctrunan nhén, truy bit dituong lan trdn ra nudc ngoai
hiéu qua thip. Mot s6 vu an can thiét phai cir mot t6 cong tac ra nudc ngoai
diéu tra dé gidi ctru nan nhan hoac khai thac céac d6i tuong la nguoi Viét Nam
bi cong an nudc ban bt giit vé tdi mua ban ngudi dé thu thap tai lidu, ching
clr va truy bat cac doi twong nghi vin dang hoat dong trong nudc nhung gip

nhiéu kho khin do thu tuc ngoai giao xuét, nhap canh mat nhiéu thoi gian.

Tt nhitng nguyén nhdn néu trén, dé nang cao chat luong cong tac 4p
dung phéap lut va d4u tranh phong, chéng tdi pham nay trong thoi gian t6i, viée
dinh toi danh va quyét dinh hinh phat can dap @ng cac yéu cau sau:

Mgt 14, nguoi tién hanh t6 tung can danh gia khach quan, toan dién céc
tinh tiét c6 trong ho so vu &n, nhan thitc dung dan cac quy dinh cua phép luat

Vé t61 mua ban ngudi va cac cosd phap ly nén tang cua luat hinh su.

Hai 14, cac co quan tién hanh té tung phai thuc hién ding céc giai doan
t6 tung theo quy dinh cua Bo luat té tung hinh sy, ndm viing va &p dung dung
tham quyén ctia minh, xem xét cac quy pham phép luat, céac yéu t6 CTTP dé

duara nhiing két luan dung.

Ba la, Hoi dong xét xtr nén hiéu sau sac vé ¥ nghia va muc dichcua hinh
phat dé dua ra nhiing hinh phat vira dtng theo quy dinh ctia phép luat vira dam
bao tinh ran de, gido duc dbivéi nguoi pham toi, cé nhu vay viéc ap dung phép
luat méi mang lai hiéu qua cao.

3.2. M@t sd giai phap dam baoe dinh t6i danh va quyét dinh hinh phat
ding ddi véi toi mua ban nguoi

Dé thyc hién hiéu qua cong tac phong, chdng toi pham mua ban ngudi,
trege hét can hoan thién céc quy dinh phap luat vé toi mua ban ngudi dé bao
dam tinh twong thich gitta quy dinh cua phép luat Viét Nam véi cac didu woc
qudc té ma Viét Nam tham gia. Dong thoi, hoan thién nhitg quy dinh ctia phap
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luat té tung hinh sy, xtr Iy hanh chinh, bdi thudng dan sy, hén nhan gia dinh
lién quan dén hanh vi mua ban ngudi, cac quy dinh vé trinh ty, thu tuc tai hoa
nhap cong dong ddivai cac nan nhan bi mua béan, cac quy dinh vé két hon voi

ngudi nudc ngoai, cho nhan con nudi c6 yéu té nudc ngoai, st dung lao dong. . .

Nham nang cao chéat luong dinh tdi danh va quyét dinh hinh phat dung
d6iv4i toi pham mua ban ngudi, cac co quan c6 tham quyén can thyc hién mot

cach kip thoi, ddng bd mot sé giai phap sau:

Thir nhat, tiép tuc thuc hién Chi thi 48/CT-TW ngay 22/10/2010 ctia Bo
Chinh tri vé ting cudng su linh dao cua Dang ddi voi cong tac phong, chéng
t01 pham trong tinh hinh ma1, Chi thi 09/CT-TW ngay 01/12/2011 Ban Bi thu
vé tang cuong su lanh dao ctia Pang d6ivéi phong trao toan dan bao vé an ninh
T6 qudc trong tinh hinh méi, Chi thi 1408/CT-TTg cua Thu tuéng Chinh phu
vé phong, chdng toi pham xAm hai tré em, mua ban tré em. Tiép tuc tham muu
cho cép ty, chinh quyén va phdi hop chit ché véi cac td chirc quan ching trién
khai céc bién phap tuyén truyén, phd bién phap luat dé moi nguoi dan biét va
nam dugc phuong thure, thu doan hoat dong ctia to1 pham mua ban nguoi. Thuc
hién dat cac hop thu 6 gide toi pham dé thu thap tin bao, td gidc vé cac ddi
tuong c¢6 biéu hién nghi van hoat dong mua ban nguoi tai dia ban. Thudng
xuyén to chiic cac dot cao diém tan cong toi pham mua ban ngudi trén céc
tuyén, dia ban trong diém gidp bién gidi. Cac lyc lwong chirc nang phéi hop
chit ché voi cong an, bién phong nude ban to chirc giao ban dinh ky dé trao doi
thong tin vé tinh hinh toi pham mua ban nguoi, xac minh giai cru nan nhan bi
Itra ban, truy bat cac déitu’o‘ng pham td1, doi tuong truy na vé t0i mua ban nguoi
dang lan trén & nude ngoai. Thiét lap dudng day nong (dién thoai, email...) dé

thu thap cac thong tin t6 gidc toi pham mua ban ngudi.

Thir hai la, thue hién hiéu qua quy ché sé 4057/QCPH-TCCSPCTP-
TLBDBP di duogc ky két ngay 21/10/2010 gitta Tong cuc Canh sat phong,
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chdng t6i pham va B Tu 1énh B doibién phong trong déu tranh phong, chng
t01 pham dam bado trat tu, an toan xa hoi. Chu trong cong tac tuan tra kiém soét
bi mat két hop cong khai tai khu vuc bién gidi, céac cua khau noi dia, 161 mon
dé phat hién, ngan chan cac truong hop dua ngudi xuat canh trai phép qua bién
gioi. Thuc hién nghiém Chi thi s6 766/TTG ngay 17/9/1997 cua Thu tuéng
Chinh phu ve phan cong trach nhiém thyc hién cac bién phap ngan chan viéc
dua trai phép phu nit va tré em ra nuéc ngoai; Quyét dinh sb 1173/QD-TTg
ngdy 18/7/2011 cta Thu tuéng Chinh phu ban hanh Ké hoach trién khai thi
hanh Ludt Phong, chéng mua ban ngudi va Chi thi s6 08/CT-BCA ngay
05/8/2011 ctia BO trudng B Cong an vé trién khai thi hanh Luat Phong, chdng

mua ban nguoi trong cong an nhan dan.

Thir ba la, kién quyét diéu tra kham pha, xir Iy nghiém cac vu 4n mua
ban nguoi, dau tranh triét pha cac duong day toi pham mua ban ngudi xuyén
qudc gia, ¢ yéu td nudc ngoai, bat, xtr Iy cac déi tuong pham tdi. Trong qua
trinh d4u tranh can két hop linh hoat cac bién phép diéu tra mé rong vu an, thu
thap chung c, tai liéu co lién quan dé lam co'sd xir ly déitu’c_mg pham t01; tap
trung luc lwong giai quyét dat diém cac vu mua ban ngudi con tén dong, co
quan diéu tra kip thoi hoan chinh ho so chuyén Vién kiém sat nhan dan truy t6,

Toa an nhan dan dua ra xét xir nghiém minh céc d6i tugng pham toi.

Thir tw la, B6 Cong an kip thoi phdi hgp v6i Toa an nhan dan t6i cao,
Vién Kiém sat nhan déan tdi cao, Bo Tu phép, Bo Lao dong, Thuong binh va
Xa hoi, Bo Tai chinh cung cac nganh chirc nang khac thyc hién hi¢u qua Nghi
dinh sb 62/2012/ND-CP ngiy 13/8/2012 cua Chinh phu quy dinh cén ctr xac
dmnh nan nhan bimua béan va bao v¢ an toan cho nan nhan, ngudi than thich ctia
ho. Pong thoi, Bo Cong an chu tri phdi hop véi Toa an nhan dan tdi cao, Vién

Kiém sat nhan dan tdi cao, BO Tu phap ban hanh Thong tu lién nganh hudng
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dan thue hién cac quy dinh ciia BLHS nim 2015 vé toi pham mua ban ngudi

dé trien khai thyc hién thong nhét trong toan quc.

Thirnam 13, t6 chirc tot cac hoat dong tai hoa nhap cong dong cho nhimg
phu ntt, tré em bi mua ban tr¢ ve, phéi hop véi cac t6 chirc, doan thé nhu: Poan
Thanh nién, HO1 Phu nit, Nganh Lao ddng, Thuong binh va Xa hoi... tao dicu
kién giip d&ho nhanh chong khac phuc nhitg kho khan vé kinh té, x6a di mic
cam vé ban than, hd trg hoc nghé, tu van tim 1, kham chira bénh mién phi cho

cac nan nhan bi ltra ban, bo tri congan vi¢c lam dé ho 6n dinh cudc song.

Thir sdu la, ting cudng hop tac qudc t& vé dau tranh phong, chong toi
pham mua ban nguoi, trién khai hiéu qua cac diéu udc qudc té da phuong veé
phong, chong tdi pham ndy nhu Nghi dinh thu vé viéc phong ngira, tran 4p va
trirng tri hanh vi buén ban nguoi, dac bi¢t 1a phu nir va tré em, b6 sung cho
Cong wdc vé chdng toi pham c6 t6 chirc xuyén qudc gia cta Lién Hop Quéc;
Nghi dinh thu khong bat budc vé& mua ban tré em, mai dam va vin hoa phém
khiéu dam tré em, bo sung cho Cong udc vé quyén tré em. Bén canh d6, can
tang cuong trién khai cac hiép dinh song phwong véi cac quoc gia lang giéng
nhu Hiép dinh gitta Chinh phti Cong hoa xa hdi chii nghia Viét Nam véi Chinh
pht Cong hoa nhan dan Trung Hoa vé ting cuong hop tac phong, chong budn

ban nguoi.
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Két luin chuwong 3

T6i mua ban ngudi xuat phét tir nhiéu nguyén nhan nhung chu yéu gom
nhimg nhém nguyén nhan nhu: Mat trai cua sy phét trién kinh té - X3 hoi, han
ché trong cong tac van hoa - gido duc, nguyén nhan thuc vé nhan thirc va cong
tac tuy@n truyén phap luat, lién quan dén nhitng han ché trong cong tac quan ly
nha nuéc vé phong ngira toi pham mua ban ngudi, nguyén nhan xuat phét tir
nhitng han ché trong hoat dong ciia céc co quan thi hanh phap lut va kho khin
ctia van dé hop tac qudc té trong dau tranh phong ngira toi pham mua ban ngudi,
nguyén nhan xuat phét tir phia nan nhan va gia dinh cua ho va nhiing bt cap
trong cac quy dinh ctia phap luat hién hanh. Van dé dap ung yéu cau dinh toi
danh va quyét dinh hinh phat dung d6i véi toi danh nay a rat quan trong. Viéc
nang cao hiéu qua ap dung phap luat ciing nhu phong, chéng toi mua ban ngudi
khong chi 1a trach nhiém cua mot s6 co quan, to chirc, doan thé ma Ia trach
nhiém cua ca cong déng. Chi trén co sé phat huy duoc sic manh tong hop cua
moi cé& nhan, to chiic trong toan xa hoi ciing nhu hop tac qudc té chat ché thi
hoat dong dau tranh, phong ngira toi pham nay méi dat dwoc hiéu qua cao, gop
phan kiém ché va kiém soét toi pham mua ban ngudi trén dia ban tinh Lo Cai

néi riéng va trén toan quéc ndi chung.
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KET LUAN

Trén co'sé nghién ctu motsb van dé Iy luan va phép luat vé toi mua béan
ngudi; thuc tién ap dung phap luat hinh su trong xét xar ddi véi toi mua ban

nguoi trén dia ban tinh Lao Cai, luan van rat ra mot sé két luan sau day:

1. Toi mua ban nguoi 1a hanh vi nguy hiém cho x& hoi, dugce quy dinh
trong BLHS, do nguoi ¢ ning luc TNHS thuc hién mot cach ¢ ¥ nham mua
hoac ban nguoi vi loi ich ca nhan hoac vi muc dichkhac va phai chiu hinh phat
theo quy dinh cia BLHS.

2. Trén co'sd khai quét lich sir phép luat hinh su Vit Nam cho thay quy
dinh vé toi mua ban ngudi ngay cang hoan thién qua timg giai doan phét trién
ctia dat nuéc nham bao d¢am quyén conngudi VA trat tu an toan xa hoi, dac biét
3 tao co sd phép Iy cho viéc nang cao hiéu luc, hiéu qua phong chéng toi pham

nay, gop phan thic day su phét trien kinh té cta dat nuéc.

3. Pé ap dung dting cac quy dinh phap luat hinh suvé toi mua ban ngudi,
van dé quan trong nhat 1a 4p dung dung cac quy dinh vé dinh toi danh va quyét
dinh hinh phat.

4. Tu thuc tién ap dung quy dinh phap luat hinh su trong xét xir toi mua
ban nguoi ¢ tinh Lao Cai thoi gian qua c6 thé thay rang, vé co ban viéc dinh toi
danh va quyét dinh hinh phat trong cac vu 4n mua ban ngudi duoc dua ra xét xur
I3 phir hop véi quy dinh phép luat va thuc té hanh vi pham toixay ra. Tuy nhién,
viéc dinh toi danh va quyét dinh hinh phat trong mot s6 vu an chua thyc sudam
bao tinh thuyét phuc, chwa théng nhat; viéc &p dung hinh phat ddi vai toi pham
nay chua thuc su phat huy dugc tinh trimg phat ddi véi cac hanh vi pham toi va
phong ngira chung d4i véi cac hanh vi mua ban ngudi. Dong thoi, tir thuc tidn

Xét xir ciing cho thdy nhitng van dé bat cap ca vé thé ché va viéc dinh toi danh,
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quyét dinh hinh phat d6i véi toi pham nay trong thoi gian qua.

5. Bé phat huy nhitng két qua dat duoc, khac phuc nhiing ton tai, han ché
va bao dam hiéu qua ap dung phap luat hinh su ddi véi toi mua ban ngudi trong
thoi gian téi & tinh Lao Cai, cac co quan ¢ tham quyén, dac biét [a Toaan nhan
dan hai cap tinh Lao Cai can bam sét cac yéu cau, muc tiéu, quan diém cua
Pang Vé cai cach tu phap va phong chdng toi pham; viéc ap dung phap luat
hinh su phai dya trén co sé phép luat; phai gan lién véi viéc nang cao chat
lwong doi ngii tham phén; bao dam tinh doc lap cua Tham phan va Hoi tham
nhan dan; bao dam co ché kiém tra, gidm séat hoat dong xét xir cac vu &n mua
ban nguoi véi nhitg dac thi nhat dinh.

6. Mot s6 giai phap bao dam dinh toi danh va quyét dinh hinh phat dtng
d6i voi toi mua ban ngudi trong thoi gian t6i 1a:

Mot la, tiép tuc thuc hién Chi thi 48/CT-TW ngay 22/10/2010 cua Bo
Chinh tri vé ting cudng sy linh dao cua Pang ddi voi cong tac phong, chdng
t01 pham trong tinh hinh mé1, Chi thi 09/CT-TW ngay 01/12/2011 Ban Bi thu
vé ting cuong su linh dao ctia Pang dbivéi phong trao toan dan bao vé an ninh
T qudc trong tinh hinh méi, Chi thi 1408/CT-TTg ctia Thu tuéng Chinh phu

v€ phong, chong t0i pham xam hai tré em, mua ban tré em.

Hai 1, thyc hién c6 hiéu qua quy ché sé 4057/QCPH-TCCSPCTP-
TLBDBP dugc ky két ngay 21/10/2010 giita Tong cuc Canh sat phong, chong
t6i pham va Bo Tu lénh B d6i bién phong trong dau tranh phong, chong tdi
pham dam bado trat tu, an toan xa hdi. Thuc hién nghiém Chi thi sb 766/TTG
ngdy 17/9/1997 ctia Tha tudéng Chinh pht vé& phan cong trach nhiém thue hién
cac bién phap ngan chan viéc dua trai phép phu nit va tré em ra nudc ngoai;
Quyét dinh s6 1173/QD-TTg ngay 18/7/2011 cua Thu tudéng Chinh pht ban
hanh Ké hoach trién khai thi hanh Luit Phong, chéng mua ban ngudi va Chi
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thi s6 08/CT-BCA ngay 05/8/2011 cuia B trudng Bo Cong an vé trién khai thi

hanh Luat Phong, chong mua ban ngudi trong cong an nhan dan.

Ba Ia, kién quyét diéu tra kham pha, x{r Iy nghiém céc vu 4n mua ban
nguoi, ddu tranh trigt pha cac dudng day toi pham mua ban ngudi xuyén quic

gia, ¢6 yéu to nudc ngoai, bat, xir Iy cac do1 tuong pham to1.

Thirtwla, BO Cong an kip thdi phdi hop véi Toa annhan dan tdi cao, Vién
Kiém sat nhan dan tbi cao, BO Tu phap, B6 Lao ddng, Thuong binh va Xa hoi,
Bo Tai chinh cing cic nganh chirc ning khac thuc hién hiéu qua Nghi dinh sb
62/2012/ND-CP ngay 13/8/2012 cua Chinh phu quy dinh can ctr xac dinh nan

nhan bi mua ban va bao v€ an toan cho nan nhan, nguo1i than thich ctia ho.

Ndm la, ting cuong hop tac qudc té vé du tranh phong, chong tdi pham
mua ban nguoi, trién khai hiéu qua cac diéu ude qudc té da phuong vé phong,
chdng t0i pham ndy, nhu Nghi dinh thu vé viéc phong ngira, trdn 4p va trimg
tr1 hanh vi bu6én ban nguo1i, dac bi¢t 1a phunir va tré em, b6 sung Cong udc veé

chong to1 pham c6 t6 chirc xuyén qudc gia cua Lién Hop Qudc...

Sau 14, kip thoi ban hanh céc vin ban quy pham phép luat huéng dan 4p
dung d6i voi toi mua ban ngudi, nghién ctru hoan thién cac quy dinh phép luat

cu thé d6ivéi toi danh ndy trén co sé thuc tién ap dung...
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18.

DANH MUC TAI LIEU THAM KHAO

Ban an s6 21/2016/HSST ngay 31/5/2016 ciia TAND tinh Lao Cai.

Ban &n s6 52/2017/HSST ngay 28/9/2017 cia TAND tinh Lao Cai.

Ban an s6 03/2018/HS-ST ngay 11/01/2018 cua TAND tinh Lao Cai.

Ban an s6 36/2018/HS-ST ngay 30/7/2018 cua TAND thanh phd Lao Cai, tinh Lao
Cai.

B4o cao thong ké cong tic didu tra dbi voi toi pham mua ban nguoi giai doan 2013-
2018 ctia Co quan Canh sat diéu tra Cong an tinh Lao Cai.

Bo luat hinh su Viét Nam nam 1985, Ha Noi;

B6 luat hinh sy Viét Nam nam 1999, NXB Tu phap 2009;

Bo luat hinh su Viét Nam nam 2015, NXB Su that;

Bo6 Chinh tri- Nghi quyét sb 48-NQ/TW ngay 24/5/2005 cuia bd Chinh tri vé chién hroc
xay dyng va hoan thién hé théng phép luat Viét Nam dén nam 2010, dinh hudng dén
ndm 2020 (2005);

Bo Chinh tri- Nghi quyét sb 49-NQ/TW ngay 02/6/2005 cua bd Chinh tri vé& chién
lroc cai cach Tu phap dén nim 2020 (2005);

Binh luan khoa hoc BLHS Viét Nam nim 2015, stra ddi, bd sung nim 2017- NXB
Thé gioi;

Cac van ban hop tac qudc té v& phong, chong mua ban ngwoi- Ban chi dao phong,
chdng t6i pham cua Chinh phi- Chiu trach nhiém xuat ban: Cuc tham muru Canh sat,
Bo Céng an;

Céc van ban cua Lién hop qudc va hop tac qudc té vé phong, chdng toi pham budn
ban phu nir, tré em- NXB Cong an nhan dan;

Duong Tuyét Mién- Quyét dinh hinh phat- NXB Lao dong x4 hoi, Ha Noi;

Duong Tuyét Mién (2007)- Binh t6i danh va quyét dinh hinh phat- Luan &n tién si
Luat hoc, truong Pai hoc Luat Ha Noi;

Duong Thu Hai- Toi mua ban nguoi theo phap luat hinh su Viét Nam tr thyc tién tinh
Lang Son- Luan van thac sy Luat hoc (2016);

Pau tranh phong, chéng toi pham mua ban nguoi & Viét Nam thuc trang va giai phap
phong ngira- NXB Cong an nhan dan;

Pinh Vin Qué- Binh luan khoa hoc B¢ luat hinh su- phin cac toi pham (tap 1)- NXB
Thanh phb H6 Chi Minh;
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19.

20.

21.

22,

23.

24,

25.

26.

27.

28.

29.

30.

31.

32.

Poan Ngoc Huyén (2014)- Mot sb van dé Iy luan va thuc tién vé t6i mua ban ngu di
trong luat hinh su Viét Nam- Luan van thac si luat hoc;

Luat phong, chong mua ban ngudi va cac van ban hudng dan thi hanh- Ban chi dao
phong, chéng toi pham cua Chinh ph;

Lién Hop Quéc (2000), Céngwéc ciia Lién Hop Quac vé chong téi pham 6 té chirc xuyén
quécgia (Congwedc TOC), dirocthdng quatheo Nghi Quyét sé 55/25ngay 15 thang 11 nim
2000 va cac Nghi dinh thu bé sung kém theo;

Mai Bo- Stra d6i b6 sung toi mua ban nguwdi VA toi mua ban tré em theo hudng noi
luat hoa Cong udc qudc té vé toi mua ban ngudi. Tap chi Toéa annhan dan (S6 6/2015-
Tr 5- 11);

Nguyén Thi Hong Nhung- Toi mua ban ngudi theo phép luat hinh su Viét Nam &
nu6c ta hién nay- Luan van thac sy Luat hoc (2017);

Nguyén Mai Tram (2015), hop tac qudc té trong phong, chéng toi pham mua bén
ngudi- Mot s6 bat cap va kién nghi hoan thién- Tap chi Toa &n nhan dan (sé 2) tr 14-
17,

Nguyén Truong Giang- Nguyén Ngoc Anh (2005)- Cong wéc cua Lién hop qudc vé
chong ti pham c6 to chirc xuyén qubc gia va cac nghi dinh thu bd sung- NXB Coéng
an nhan dan, Ha Noi;

Pham Xuan Son- Nhitng diém méi cia BLHS 2015 vé nhom toi mua ban nguoi va
mot s6 van dé can hru y- Tap chi Toa an nhan dan sb 7/2018 (Tr18):;

Québc hoi nuéc Cong hoda x& hoi chi nghia Viet Nam (2011), Luat Phong, chéng mua
ban nguoi nam 2011, Ha Noi;

Gi4o trinh Luat hinh su Viét Nam. Tap 1, Phin chung. Truong Dai hoc Luat Ha Noi,
NXB Cdng an nhan dan;

Gi4o trinh Luat hinh sy Viét Nam. Tap 2, Phan céc toi pham. Trudng Pai hoc Luat
Ha No6i, NXB Cbng an nhan dan;

Gi4o trinh luat hinh sy Viét Nam: Phan cac toi pham. Trudng Pai hoc Qubc gia Ha
Noi. Khoa Luat; Lé Cam chu bién;

Gido trinh Luat hinh su Viét Nam, Tap thé tac gia do GS.TS. Nguyén Ngoc Hoa chu
bién, NXB Cong an nhan dan, Ha Noi, 2007;

Gido trinh Luat hinh sy Viét Nam; Tap thé tac gia do GS.TS. V& Khanh Vinh chu
bién, NXB Cong an nhan dan, Ha Noi, 2005;

76


http://lib.hlu.edu.vn/WShowDetail.aspx?intItemID=17815&VolumnID=0
http://lib.hlu.edu.vn/WShowDetail.aspx?intItemID=17815&VolumnID=0

33.
34.

35.

36.

37.

38.
39.

40.

41.

42.

43.
44,
45.

Hién phap nudc Cong hoa XA hoi chii nghia Viét Nam nim 2013- NXB Sy that;

V6 Khanh Vinh 2012)- Xa hoi hoc phép luat nhitng van dé co ban- NXB Khoa hoc
xa hoi, Ha Noi;

V6 Khanh Vinh (2014)- Luat hinh su Viét Nam (Phan chung)- NXB Khoa hoc xa hoi,
Ha Noi;

V6 Khanh Vinh (2014)- Gido trinh Luat hinh su Viét Nam (Phan céc toi pham)- NXB
Khoa hoc xa hoi, Ha Noi;

V6 Khanh Vinh (2014)- Ly luan chung vé dinh toi danh- NXB Khoa hoc xa hoi, Ha
Noi;

V6 Khanh Vinh (2011)- Quyén con ngudi, NXB Khoa hoc x4 hoi, Ha Noi;

V6 Khanh Vinh (1990)- Nguyén tic c4 thé hoa viéc quyét dinh hinh phat, NXB Tu
phap, Ha Noi;

V6 Khanh Vinh (1990)- Nguyén tic cdng bang trong luat hinh su Viét Nam, NXB
Cong an nhan dan;

Thong tur lién tich s6 01/2013/TTLT/TANDTC-VKSNDTC-BCA-BQP-BTP ngay
23/7/2013 hudng dan truy ciru TNHS d6i v6i nguoi ¢6 hanh vi mua ban ngudi; mua
ban, danh tro hoac chiém doat tré em;

Thuc trang cAc Vu an mua ban ngudi, mua ban tré em - Mot sb vuong mac va kién
nghi - TS. Pham Minh Tuyén, Chanh an TAND tinh Béc Ninh; Tap chi Toa an nhan
dan dién tir ngay 11/12/2017;

Tinh L&o Cai, Khai quat vé tinh Lao Cai, tai trang web http:/laocai.gov.vn;

Website: http//vksnddienbien.gov.vn;

Website: http://tapchitoaan.vn.
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