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MO PAU

1. Tinh cép thiét ciia dé tai nghién ciru

Trong chiéu dai lich sir phat trién cta nhan loai, con nguoi
luén duogc dit tai vi tri trung tim, trong d6 quyén con ngudi duoc
xem 1a gia tri chung cia nhan loai, thanh qua ctia qué trinh d4u tranh
gian kho, bén bi ma ca nhéan loai huéng t6i va ra sirc bao vé. Chinh
vi vy, mua ban ngudi di trd thanh mdi quan tim sau sic cta nhiéu
qudc gia trén khip thé giéi. Mua ban ngudi, bao gom phu nit, dan
ong va tré em, dat biét 1a cho muc dich tinh duc khong phai 1la mot
hién twong méi, dd va dang tré thanh mot thuc té phd bién trong
nhleu xd hoi qua céc thoi ky lich su. Tuy nhién, trong nhimg thép ky
gan day, nhat 1a trong qua trinh phat trién, hoi nhap kinh té, toan cau
hoa phat trién manh mé& thi mua ban nguoi di thuc su tré thanh méi
de doa cho qua trinh nay, boi mua ban nguoi, dat biét 1a mua ban
phu nit, tré em véi nhiéu hinh thai, dong co khac nhau, dugc t6 chic
chit ché hon va mang tinh xuyén ving, xuyén qudc gia, bao quanh
n6 1a cac van dé vé dao ly, dao duc, chinh tri, kinh té, van hoa, y té,
thuong mai... Mua ban ngudi trd thanh mot nganh kinh doanh co
tinh toan cau dem lai nhitng mon loi nhuan khong 16 cho nhiing t6
chirc toi pham. Theo bio céo cta To chirc nhap cu thé gidi (IOM),
hang nam co khodng 4 triéu nguoi bi bon buén nguoi ban qua bién
gidi cac quoc gia, loi nhudn thu dwoc tir hoat ddng téi de nay hang
nam khong dwoi 10 ti USD, chi dirng sau loi nhudn thu dwoc tie
buén ban vii khi va budn ldu ma tiy [75] va theo bao céo cua Lién
Hop Quéc va to chitc Lao dong qudc té, hdang ndm trén thé gidi cé
khoang 800.000- 1.000.000 nguwoi bi mua ban, loi nhudn tgi pham
thu duoc khodang 32 ty USD. Trong do, trén 80% nan nhdn la phu nir
va cac bé gai [38]. Mot biéu hién cta ché do “chiém hitu no 18 thoi
hién dai” ma ca nhén loai 1€n &n va tim moi bién phap ngian chan,
loai trir. Mua ban nguoi dugc xép vao loai t0i ac chéng lai loai
ngudi boi né xAm pham nghiém trong ti quyén con ngudi, trong
do6, c6 nhitng quyén co ban nhat nhu: quyén tu do di lai, quyén dugc
bao v¢ an toan vé tinh mang, sirc khoe, quyén lao dong... Toi pham
mua ban ngudi co tinh chat va mic do nguy hiém cao cho x4 hoi boi
tinh _gid man, v0 nhén dao thé hién ¢ chd khong chi xAm pham cac
quyen con ngudi ma con coi con ngudi nhu mot moén hang hoa dé
trao ddi vi loi nhuan. Hau qua cua tdi pham mua ban ngudi déi voi



nan nhan va gia dinh nan nhan noéi riéng, ddi v6i xa hoi noi chung
rat ning né.

O Viét Nam, t0i pham mua ban nguoi la mot hién tugng chi
méi xuat hién khoang hon chyc nam tré lai ddy, song tinh da dang
va phtre tap cling nhu nhiing hdu qua nghiém trong ma loai tgi pham
nay gy ra cho nan nhan, gia dinh, xa hoi da thu hit su quan tam dac
biét va lo ngai sdu sic cua Nha nudc va cong dong.

Mic du Pang va Nha nudc ta di dé ra nhiéu bién phap nham
dAu tranh ngdn chan tinh trang mua ban nguodi, ddc biét 1a mua ban
phu nit va tré em nhung tinh hinh t§i pham mua ban ngudi van dién
bién phtrc tap véi tinh chét, thi doan ngay cang nghiém trong, tinh
vi, x40 quyét; nhiéu truong hop cé td chire chit ché va c6 tinh xuyén
qudc gia. Toi pham mua ban nguoi da thue sy tré thanh van dé nong
bong, nhirc nhéi, anh huéng xau dén doi séng sinh hoat cua xa hai,
phong tyc, t4p quan, dao duc xa hoi, phap luat cua Nha nudce, cudp
di hanh phuc cua nhidu gia dinh, lam tang nguy co lay nhiém
HIV/AIDS, tiém 4n nhimg nhan t x4u vé an ninh quoc gia va trat tu
an toan xd hoi. Cac phan tir x4u loi dung van dé nay dé néi xau,
tuyén truyén sai sy that, anh huong dén uy tin cua Pang va Nha
nudce [15].

Xuat phat tir thyc tién néu trén, dat ra cho khoa hoc phap 1y
phai nghién ciru mot cach co hé thdng, toan dién vé tdi pham mua
ban ngudi dé tim ra nhiing giai phap phu hop gop phan nang cao
hi¢u qua déu tranh phong, chéng t6i pham mua ban ngudi 13 mot yéu
cau cap bach va can thlet Vi:

Thir nhat, xét vé mat dao dirc xa hoi, hanh vi mua ban nguoi la
loai hanh vi suy d6i nhit, dang x4u hd nhit va dang bj trimg phat
nhét trong moi loai hanh vi. Vi thé, nghién ctru dé tién téi loai trir
hanh vi tha hoa nhat vé mat dao duc ludn duoc dit ra.

Thir hai, xét trén phuong dién thuc té cta tinh hinh t6i pham &
nudc ta, van dé can phai dugc nhin nhan & hai dac diém sau:

- Mot la, trong day chuyén cac d6i tuong chiu sy xam hai cia
nhitng hanh vi pham t§i, phu nit va tré em ¢ Viét Nam la nhiing dbi
tuong dé bi xam hai nhét, tic 1a nhitng mit xich yéu nhét. Cho nén,
du t¢i danh mua ban phu nit d2 dugc thay thé thanh t6i danh mua
ban ngudi cho phu hop véi phap luat quéc té va véi nhitng biéu hién
méi cua tinh hinh toi pham, thi phy nir va tré em nudc ta van la
nhitng nguoi bi hai chi yéu;



- Hai 13, mot trong nhitng nét dic trung nhét, dang luu y nhat
d6i v6i tinh hinh t6i pham thoi ky kinh té thi truong so véi thoi ky
kinh té bao cép 0 nudc ta chinh la mac ting dot bién va dir doi cua
tinh hinh tdi pham mua ban phuy nit va tré em.

Thir ba, xét trén phuong dién ly luan, toi pham hoc, khoa hoc
luat hinh sy va cac khoa hoc phdp 1y c6 lién quan khéc trong nhiing
nim qua da cé nhitng budc tién méi tao thém nhing co s& 1y luan
moéi cho viéc tién hanh nghién ctru dé tai “Phong, chong tdi pham
mua ban nguoi tai Viét Nam”;

Thir tu, vé mat phap luat, bén canh viéc Qudc hoi ban hanh
Luat sb 37/2009/QH12 stra ddi, bd sung mét sé didu ciia Bo luat hinh
su nam 1999 (c6 hiéu luc thi hanh ké tir ngay 01/01/2010) (sau day
goi 1a B luét hinh sy nim 1999) dé sira d6i Diéu 119 Bo luat hinh sy
nam 1999 tur t6i “Mua ban phu nii”” thanh t6i “Mua ban nguoi” va
gilt nguyén Piéu 120 vé “Mua ban, danh trao hodc chiém doat tré
em” chi bo sung, sira d6i khoan 2 diéu luat nay thi ngay 27/11/2015,
Qudc hoi ban hanh Luat s6 100/2015/QH13 ban hanh B¢ luét hinh sy
ndm 2015 thi Diéu 119 Bo luat hinh sy ndm 1999 dwoc doi thanh
Diéu 151 giit nguyén tén to6i danh, chi sira d6i, b sung mot sé quy
dinh trong diéu luat. Riéng Diéu 120 Bo luat hinh sy nim 1999 tir
t6i “Mua ban, danh trao hodc chiém doat tré em” thanh toi “Mua ban
ngudi dudi 16 tudi ” tach cac hanh vi danh trao, chiém doat thanh
cac diéu luat riéng va thém vao Diéu 154 quy dinh vé toi “Mua ban,
chiém doat mo hodc bd phén co thé nguoi”. Ngoai ra, Quéc hoi con
ban hanh Luat phong, chong mua ban ngudi, c6 hidu luc tir ngay
01/01/2012, da lam nay sinh nhu cAu nhan thirc méi vé t61 mua ban
nguoi trong tinh hinh méi.

Tir phan tich trén, tac gia chon vin dé “Phong, chéng tpi
pham mua bdn ngwoi tai Vigt Nam” 1am dé tai luan an tién si Luat
hoc, chuyén nganh Tdi pham hoc va phong ngtra tdi pham.

2. Muc dich, nhiém vu nghién ciru

2.1 Muc dich nghién ciru

Trén co sd lam rd tinh hinh tdi pham mua ban nguoi; thuc
trang cong tac ddu tranh phong, chéng t6i pham mua ban nguoi dé
tim nguyén nhan, diéu kién ton tai cua tinh hinh toi pham mua ban
nguoi thoi gian qua ¢ nudc ta; luan an dwa ra hé thong cac giai phap,
kién nghi phong ngira loai toi pham nay gop phan hoan thién 1y luan
vé phong, chdng toi pham néi chung va tdi pham mua ban ngudi noi
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riéng, nham nang cao hiéu qua cong tac phong, chdng t6i pham mua
ban ngudi ¢ Viét Nam trong thoi gian toi.

2.2 Nhiém vu nghién ciru

Céc nhiém vu nghién ctru sau ddy can phai thuc hién dé dat
duoc muc dich cua dé tai luan an:

Thir nhdt, phan tich, hé thong lam rd nhiing van d¢ 1y luan vé
phong, chéng t6i pham mua ban ngudi; Phan tich 1am rd khai niém,
dic diém t6i mua ban nguoi; Xac dinh nhiing dac trung phéap ly cua
toi mua ban nguoi; Phan biét t6i mua ban ngudi véi hanh vi dua
nguoi di cu trai phép.

Thir hai, phan tich 1am rd nhimg quy dinh cua phap ludt vé
phong, chéng toi pham mua ban nguoi tai Viét Nam, bao gém: cac
van ban ludt (Bo luat hinh sy, Luat phong, chéng mua ban nguoi...)
va cac van ban dudi ludt (cac van ban chi dao cua cac cép, Ban,
nganh, doan thé vé cong tac déu tranh phong, chdng tdi pham noi
chung va toi pham mua ban ngudi ndi riéng); Panh gia thyc trang
cac bién phap phong ngtra t4i pham mua ban nguoi da va dang dugc
ap dung trén pham vi ca nudc, cling nhu nhitng van ban chi dao trén
cc dia ban cu thé.

Thit ba, phan tich, 1am 1o tinh hinh tdi pham mua ban nguoi
tai Viét Nam tir 2004 dén 2015; Panh gia thyc trang phong, chéng
t6i pham mua ban nguoi thoi gian qua tai nude ta, bao gdm: 1am rd
phﬁn hién va phﬁn an cua tinh hinh toi pham mua ban nguoi; luan
giai, mo ta, minh chimg bang cac sb liéu, tinh huéng dién hinh vé
birc tranh hi€n thuc phan anh tinh hinh tdi pham mua ban nguoi thoi
gian qua; Xac dinh cac yéu t6 thudc vé nguyén nhan, diéu kién cua
to1 pham mua ban nguoi;

Thir tu, dy bao tinh hinh toi pham mua ban ngudi va thiét 1ap
hé thdng cac bién phap phong, chdng toi pham mua ban nguoi trong
thoi gian toi.

3. P6i twong va pham vi nghién ctru

3.1 Poi twong nghién ciru

Déi tuong nghién ciru ctia ludn 4n 14 cac van dé 1y ludn va thuc tién
phong, chdng t6i pham mua ban ngudi tai Viét Nam. Cy thé trén co so lam
16 céc quy ludt ctia tdi pham mua ban nguoi va thuc t cia tinh hinh toi
pham mua ban nguoi tai Viét Nam tir nam 2004- 2015 dé x4c dinh nguyén
nhan, diéu kién ciia tinh hinh t6i pham noéi chung va toi pham mua ban
ngudi ndi riéng, trong d6 phan tich, danh gia dé tim ra méi lién hé giita tinh
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hinh t§i pham mua ban ngudi véi nhiing hién tuong, qua trinh kinh té - xa
hoi khac.

3.2 Pham vi nghién cvru

- Vé ndi dung, nghién ctru phong, chdng toi pham mua ban
nguoi tai Viét Nam dudi goc do toi pham hoc.

- V& khong gian, khao sat tinh hinh tdi pham va d4u tranh
phong, chong t6i pham mua ban ngudi trén pham vi ca nudc trong
d6 tap trung vao mot sd dia ban chu yéu vé tinh hinh t6i pham mua
ban ngudi nhu: Thanh phd H6 Chi Minh, tinh An Giang...

- V& thoi gian, khao sat tinh hinh t6i pham mua ban nguoi va
thuc trang phong, chdng t6i pham mua ban ngudi tir nim 2004 dén
nam 2015. Trong d6, dé tai st dung chat lidu nghién ciru trong vong
12 nam, tir 2004 d&én nam 2015, bao gdm sb lidu thong ké xét xtr so
thdm hinh sy caa Tda 4n va 92 ban an hinh su céc loai vé tdi mua
ban ngudi/mua ban phy nit, mua ban tré em.

4. Phuong phap luin va phuong phap nghién ciru

Co s0 ly luan cta luan an 1a nén tang tri thirc vé luat hinh sy
va tdi pham hoc d3 dugc nhan loai khai quat tr trudc dén nay thé
hién thong qua cac cong trinh khoa hoc ma tac gia da ké thira trong
luan 4n 1am nén tang tri thirc dé tiép can, nghién ctru tdi pham mua
ban nguoi.

Ly luan ciia Chi nghia Mac — Lénin, tu twéng HO Chi Minh va
nhimg quan diém, chu truong, chinh sach cia Pang, Nha nudc la
phuong phép luan chu yéu. Trong do, trong tim van la phuong phép
luén Chu nghia duy vat bién ching va Chu nghia duy vét lich su. Day
la phuong phap chu dao xuyén subt toan bd qué trinh nghién ciru cua
luén 4n, dé dua ra nhimg nhan dinh, két luan khoa hoc dam bao tinh
khach quan, khoa hoc.

Téc gia con st dung cac phuong phap nghién ctru chuyén nganh luat
hinh s, luét t tung hinh sy va diic biét 13 toi pham hoc, cu thé nhur:

- Phuong phdp két hop Iy ludn voi thiec tién: _Phuong phap nay
duoc sir dung trong tat ca cac Chuong cia ludn an dé xem xét timg van
dé nghién ciru trong mdi lién hé giira lich sir, 1y luan, phap 1y véi thuc
tin to chire thuc hién.

- Phuwong phdp phdn tich, so sanh, chimg minh va tong hop: CAc
phuong phap nay ding dé 1am 16 vé& mit Iy luan va thuc tién nham thong
nhét nhan thirc. Cac phuong phap nay dugc sir dung trong tit ca cac
Chuong cua ludn 4n, di siu trinh bay c4c hién tuong, cac quan diém, quy
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dinh va thuc tién phong, chéng t01i pham mua ban nguoi; rat ra ban chét
cta céac hién tugng, cidc quan diém, quy dinh va hoat dong thuc tién
phong, chong t0i pham ndi chung va tdi pham mua ban ngudi noi riéng,
tir 46 dua ra nhimg du bao, kién nghi hoan thién phap luat va giai phap
nang cao hidu qua cong tac phong, chong toi pham mua ban nguoi.

- Phuong phdp lich su: Duge van dung nham phan tich, danh
gia sy ké thira va phat trién. Phuong phap nay chu yéu dugc st dung
tai Chuong 2, Chuong 4 ciia luan 4n nham dua ra nhiing ching ctr, s0
liéu trong tirng giai doan lich sur dit trong nhiing bdi canh, mdi quan h¢
qua lai vi nhimg yéu t6 lich st khac. Ngoai ra, phuwong phép nay ciing
duoc str dung tai cac Chuong khac cua luan an khi trinh bay, phan tich
va danh gia phap lut vé phong, chdng toi pham mua ban ngudi.

- Phurong phdp thong ké, khao sdt y kién, nghién ciru ho so, hé
théng va phwong phdp chuyén gia: Dung dé danh gia thuc tién dau
tranh phong, chng toi pham mua ban nguoi thdi gian qua. Phuong
phéap nay chit yéu duoc st dung tai Chuong 2 ctia luan an.

- Phirong phdp hé thong: Phuong phap nay duoc sir dung xuyén
subt toan bo luan an nham trinh bay ndi dung theo mét trinh tur, bd cuc
hop 1y, chit ché, cé su gin két, ké thira, phat trién cac van dé dé dat
duoc myc dich, yéu cAu da duoc xéac dinh cho luén 4n.

Dé thuc hién c6 hiéu qua muc dich nghién ctru, luan an két hop
chit ché& giita cac phuwong phap trong sudt qua trinh nghién ctru cia
toan bo ndi dung ludn an. Tuy thudc vao dbi tuong nghién cliru cua
tung chuong, muc trong ludn an, tac gia van dung, chi trong cac
phuong phap khéc nhau cho phu hop.

5. Nhirng déng gop mdi cia luin an

Thir nhat, luan an da tim hiéu va hé thong héa cac cong trinh
khoa hoc di trudc c6 lién quan dén dé tai ludn 4n, tac gia ké thira c6
chon loc va phat trién ¥ tudng khoa hoc, tir d6 dua ra nhiing luan diém
cta minh vé van d& nghién ctru.

Thir hai, luAn an nghién ctru hé théng cac quy pham phap luét
vé t6i pham mua ban ngudi, nghién ciru cac van dé 1y luan vé toi
mua ban nguoi, tdi mua ban, danh trao hoac chiém doat tré em theo
Diéu 119, 120 B6 luat hinh sy nim 1999 di duoc stra ddi bd sung
nam 2009 va tdi mua ban ngudi, t6i mua ban ngudi dudi 16 tudi, toi
mua bén, chiém doat mé hodc b phén co thé nguoi theo Diéu 151,
152, 154 B6 luat hinh sy nam 2015. Dong thoi nghién ctru cic quy
dinh cta Lu4t phong, chéng mua ban nguoi.
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Thit ba, luan an d4 1am sang to nhing van dé 1y luan va thuc tién
phap luat trong déu tranh phong, chéng t6i pham mua ban ngudi trén
pham vi toan quoc chi ra dugc cac khai niém, déu hiéu phap ly, dic
diém va thyc tién phong, chong toi pham mua ban ngudi thoi gian qua
tai Viét Nam, dic biét 1 giai doan tir nam 2010 dén nay (thoi diém Bo
luat hinh su nam 1999, duoc stra d6i bo sung nam 2009 c6 hiéu lyc thi
hanh) va B9 Iuét hinh sy ndm 2015 dugc ban hanh.

Thir tu, luan an da phéan tich, danh gia, l1am rd tinh hinh t6i
pham mua ban ngudi va thuc trang phong, chéng td1i pham mua ban
nguoi thoi gian qua tai Viét Nam, trén co s& d6 xac dinh nguyén
nhan, diéu kién cua tinh hinh toi pham mua ban nguoi.

Thir néim, luan n da nghién ctru, tiép can 1y luan Ve quyén con
ngudi va co s thuc tién cta nod, sy lién quan gitta quyén con ngudi
véi toi pham mua ban nguoi, tor d6 dua ra cac giai phap can ban tu
gdc dé nang cao hiéu qua cong tac ddu tranh phong, chong t6i pham
mua ban nguoi tai Viét Nam.

Thir sdu, ludn 4n da dua ra hé thng cac giai phap nhim nang cao
hiéu qua cong tac phong, chdng t6i pham mua ban nguoi dya trén co s&
phén tich cac didu kién vé kinh t&, vin hoa, xa hdi cu thé tai nudc ta.

Thir bay, luan 4n cung cap nhitng luan ctr khoa hoc phu hop véi
thue tién, lam co s& cho viéc dé ra céc duong 16i, chu truong, chinh
sach ciia Pang, phap luat cia Nha nudc trong cong tic déu tranh
phong, chéng t6i pham ndi chung va toi pham mua ban ngudi noi
riéng; 1a co s& dé thiét ké cac bién phap ngan chan va dﬁy Iui, dac biét
1a viéc d& ra cac bién phap phong ngira trong hién tai va du bao,
phong ngura trong tuong lai, thong qua viéc danh gid mic do nguy
hiém cuia toi pham, phat hién nhitng quy luat ton tai va phat trién cta
to1 pham.

6. Y nghia khoa hoc va thye tién ciia dé tai nghién ciru

6.1. Y nghia vé mt khoa hoc

Luén an 1a cong trinh khoa hoc nghién ctru tgi pham mua ban
nguoi dudi goe d6 o1 pham hoc tai Viét Nam. Viéc nghién ciru mét
cach co hé thong cac van dé 1y luén, thyc tién da lam sang t6 mot sb
van d& 1y luan va thyc tidn dau tranh phong, chdng t6i pham mua
ban nguoi thoi gian qua, gop phan hoan thién 1y luan vé lut hinh sy
va ly ludn vé toi pham hoc lién quan dén toi pham mua ban nguoi.

Trén co so nghién ctru, ludn an da dé ra duoc mot sb giai phap
nham hoan thién hé thong phap luét hinh sy Viét Nam noi chung va
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toi pham hoc noi riéng, cling nhu dé ra mot sb giai phap nang cao
hiéu qua cong tac dau tranh phong, chong toi pham mua ban nguoi.

Két qua nghién ctru ctia Ludn an co thé st dung lam tai liéu
tham khao, hoc tap va nghién ctru t6i pham hoc va phap luat hinh sy.
Pay 1a nguon tu ligu mang tinh 1y ludn va thuc tién cao, ding dé
tham khao dé ra cac giai phap can ban va lau dai trong cong tac.

6.2. Y nghia vé mt thuc tién

Két qua nghién ctru cua Luén an cd gid tri nhu mot tai licu
tham khao cho hoat dong phong, chéng tdi pham ndi chung va
phong, chdng toi pham mua ban nguoi ¢ Viét Nam noi riéng.

7. Co céu ciia luin an

) Chuong 1
TONG QUAN TINH HINH NGHIEN CUU

Tai chuorng ndy, luan 4n trinh bay khéi quéat vé tinh hinh nghién ciru
nhung van d& co lién quan dén hoat dong phong, chdng mua ban nguoi
thoi glan qua. Trong d6, luan an h¢ thong cac cong trinh nghién ctu trén
thé gioi, ciing nhu tinh hinh nghién ciru & Viét Nam.

Trén co so hé théng, phan tich cac Van dé khoa hoc lién quan
dén dé tai, luan an dua ra nhitng d4nh gia tong quan tinh hinh nghién
ctru, voi ndi dung co ban la:

* Doi véi cdc cong trinh nude ngodi

- Thir nhat, céc cong trinh nghién ciru, ddc biét 1a cac van kién da
dé cap va phan tich cac nguyén tic, ké hoach hanh dong, trong d6 chi 16
cac bude can tién hanh dé thuc hién cac nguyén tic, dic biét dua ra dugc
khai niém vé budn ban ngudi, cling nhu mo ta duoc cac hanh vi, yéu to
cau thanh toi pham mua ban nguoi. bay la diém xuat phat rat quan trong,
14 co so Iy ludn mang tinh chét tién d& dé tic gia luan 4n tiép tuc di sau
phan tich co s 1y Iudn va cé sy so sanh gilra phap luét Viét Nam va phap
luat quéc té vé phong, chdng t6i pham mua ban nguoi.

- Thir hai, cac cong trinh nghién ctru nu6e ngoai thuong dugce
thyc hién thong qua diéu tra xa hoi hoc, théng qua céc cude diéu tra
cac tac gia chi ra thyc trang va dé xuat kién nghi trén co so nghién
ctru thuc tién. Cach t1ep can nay, co6 uu diém 1a xac véi thuc té, dua
ra cac kién nghi phu hop tai pham vi nghién ciru nhung han ché 1a
khong mang tinh khai quat (cac tac phdm thuong duogc trinh bay
dudi dang cau hoi khao sat, tra 161).

- Thit ba, phap luat Viét Nam va thé gidi con ton tai sy khac biét,
trong do c6 su khac biét vé khai niém toi pham mua ban nguoi giira cac
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nudc voi nudc ta, thé hién rd nhat ngay cach ding tir dé chi vé loai i
pham nay, da s6 cac nudc ding “budn ban ngudi”, nudc ta 1a “mua ban
ngudi”, ciing nhu mot sd yéu to cau thanh toi pham. ..

- Thir tu, cac cong trinh nghién ctru da xac dinh duogc cac dbi tac
tiém nang trong cdc Chuong trinh Phong, chéng mua ban nguoi, dic
biét 1a mua ban phu nit, tré em tai cac quéc gia, vung lanh thd noi dén
va diém xuét phat, cling nhu xac dinh ban chét, mirc do, dia diém, hinh
thirc buon ban, xu hudng, nguyén nhan, hu qua tai mdi dia diém da
xac dinh. Xac dinh cac 16 hong trong dap tmg nhu cau phong, chong
mua ban ngudi giita cac qudc gia tir d6 dua ra cac kién nghi cho cac
chuong trinh hop tac vé phong, chéng mua ban nguoi, dic biét 1a mua
ban phu nif, tré em trong twong lai vdi cac linh vuc da duogc xac dinh.

- Thir ndm, cac cong trinh nghién ciru nudc ngoai di cung cp
cho tac gia mot cai nhin toan dién, da chiéu vé tinh hinh t9i pham mua
ban ngudi ¢ cac nude va cong tac ddu tranh phong, chdng loai toi pham
ndy trén pham vi cac nude va thé gioi, tir do gitp tac gia co co so dé
nghién ctru, so sanh véi thuc trang dau tranh phong, chong toi pham
mua ban ngudi ¢ nudc ta, trén co s do dua ra mot sd giai phap phu
hop nhdm néng cao hiéu qua cong tic d4u tranh phong, chng toi pham
noi chung va t6i pham mua ban nguoi noi riéng.

* Doi véi cdc cong trinh trong nide

- Thit nhat, cic cong trinh cho thay ¢ nhiéu cach tiép can ¢ cac
goc do khac nhau tir goc d6 toi pham hoc, goc d6 phap 1y hinh sy dbi
voi t01 pham mua ban nguoi. Cac cong trinh nghién ctru ciing da thong
nhét vé mat nhan thirc 1y luan vé toi _pham noi chung va toi pham mua
ban nguoi néi riéng. Cac tac gia déu khang dinh 91 pham mua ban
ngudi tai nudce ta ngdy cang phuce tap va can sy nd lyc cta toan xa hoi
dé day Iui loai t6i pham nay. Tuy nhién, chua c6 cong trinh nao nghién
cru t6i pham mua ban nguoi trén pham vi toan qudc, mot s6 cong trinh
duoc nghién ctru da tir 1au ¢ giai doan trude khi Bo luat hinh sy ndm
1999, duoc sira dbi, bd sung nam 2009 va B luat hinh sy nam 2015,
Lut phong, chéng mua ban nguoi dugc ban hanh.

- Thit hai, cac cong trinh nghién ciru da thong nhat vé nhan
thirc 1y luan vé tinh hinh t0i pham noéi chung va tinh hinh t6i pham
mua ban nguoi néi riéng, bao gdm: Phan an ciia tinh hinh t§i pham;
Phan hién cua tinh hinh t6i pham; Thuyc trang (mirc d9) cua tinh hinh
t6i pham. Pong thai (dién tién) cua tinh hinh t6i pham; Tinh chét cua
tinh hinh t6i pham; Co cAu cua tinh hinh t6i pham; Panh gia tinh

9



hinh t0i pham theo co ciu, dong thai va tinh chét cta tinh hinh toi
pham dé 1am co s& dé tim ra nguyén nhéan, diéu kién cua tinh hinh
t61 pham, tir 46 dua ra du bao va dé ra cac giai phap khic phuc.

- Thir ba, cac cong trinh nghién ctru da lam sang to vai tro
phong, chong cua tinh hinh t61 pham, thiéu mot trong hai mat nay thi
khong thé timg budc giai quyét c6 hiéu qua van dé t6i pham, dan
loai né ra khoi doi séng xa hoi. Cac cong trinh nghién ciru cling déu
thong nhat danh gia vai tro ndi troi ciia phong ngira t6i pham noi
chung va phong ngtra tdi pham mua ban ngudi noi riéng, trong su so
sanh vai tro giita phong va chong toi pham.

- Thit tu, cac cong trinh nghién ctru da dwoc cong bd thoi gian
qua vé tinh hinh mua ban ngudi (mua ban phu nir, mua ban tré em)
trén mot dia ban cu thé, da di sau nghién ctru dugc nhitng dic trung
phap 1y, ciing nhu khai quat duoc cong tac du tranh, phong, chong
t01 pham mua ban nguoi trén mét dia phuong cu thé trong mot giai
doan nhét dinh, trong d6 da thong ké day du sd lugng vu, d6i tuong,
nan nhén, déng thoi ciing tim ra dugc cac nguyén nhén, diéu kién
ctia tinh hinh t6i pham va dua ra dugc cac giai phap nham ning cao
hiéu qua cong tac dau tranh phong, chdng toi pham nay. Day la
nhitng nghién ctru hiru ich s& duoc tac gia ké thira trong qua trinh
nghién ctru. Tuy nhién, ban than tinh hinh t§i pham mua ban ngudi
thoi gian qua lu6n bién d6i va chua co cong trinh nao di sau vao
nghién ciru téng két thuc tlen phan tich nguyén nhan va didu kién
dé t6i pham mua ban ngudi ton tai va phat trién tir d6 dé ra giai phap
nang cao hiéu qua cong tac phong, chong mua ban ngudi trén pham
vi ca nude. Cac cong trinh, dé tai nghién ciru, sach chuyén khao, cac
bai viét dang trén cac tap chi chuyén nganh. .. 14 nhiing diéu kién hd
trg cho viéc thyuc hién luén an.

- Thit ndm, da c6 mot sd cong trinh nghién ciru vé nan nhan
cua toi pham mua ban ngudi nhung chwa dugc nghién clru sdu, vi
vdy, can tiép tuc nghién ctru sau dé co cach hd tro phu hop.

* Mot s6 van dé can tiép tuc nghién ciu

- Trén co s6 khao ciru, hé théng hoa céc cong trinh khoa hoc di
trude c6 lién quan dén dé tai lun 4n, tac gia ké thira co chon loc va L phat
trién y tuong khoa hoc, tir d6 dua ra nhimg luén diém cua minh vé van
dé nghién ctru.

- Bén canh viéc nghién ciru hé thong cac quy pham phap luét vé
toi pham mua ban nguoi, ludn an s€ tap trung hudng nghién clru vao
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thuc tién phong, chéng toi pham mua ban ngudi thoi gian qua tai Viét
Nam, dac biét 1a giai doan tir nam 2010 dén nay. Tur do rat ra nhitng
nhan xét, danh gia vé nhitng kho khin, phirc tap trong cong tac déu
tranh phong, chng tdi pham mua ban ngudi, trén co so d6 dua ra
nhitng kién nghi, giai phap hoan thién.

- Mot hudng tiép can khéc cling dugc luén an chu trong 1a nghién
ctru Iy ludin vé quyén con nguoi va co sd thuc tidn ctia no, sur lién quan gitra
quyén con nguoi véi tdi pham mua ban ngudi, tir d6 dua ra céc giai phap
can ban tir gdc dé nang cao hiéu qua dau tranh véi toi pham nay.

- Céc cong trinh nghién ciru trude déy, chi yéu nghién ctu
dua trén Bo luét hinh sy nim 1999 chua dugc stra ddi bd sung nim
2009 va B luat hinh sy nam 2015, Luat Phong, chong mua ban
nguoi chua dugce ban hanh. Mét khac, tinh hinh tdi pham mua ban
ngudi dén nay di co nhimg thay ddi nhét dinh. Vi vay voi viée
nghién ctru sau, toan dién tinh hinh t6i pham, tim hiéu céc quy dinh
phap luat méi nham 1am 16 cac yéu té cau thanh toi pham, tim hiéu
nguyén nhan, thuc trang dan dén su ton tai, phat trién cua loai toi
pham nay tir d6 tim ra cac phuong an phong, chdng thich hgp nham
ting budc ngan chan, day 1ui tdi pham nay tai nudc ta.

KET LUAN CHUONG 1

Tong quan tinh hinh nghién ctru cho thiy thoi gian qua da c6
nhiéu céng trinh nghién ctru vé t6i pham mua ban nguoi véi nhiéu
cach tiép can ¢ cac goc do khac nhau tir goc do tdi pham hoc, goc d6
phap 1y hinh sy d6i véi t6i pham mua ban ngudi. Cac cong trinh
nghién ctru cia chuong nay da cho thdy mot buc tranh toan canh, da
dién vé tinh hinh nghién ctru toi pham noi chung va tdi pham mua
ban nguoi ndi riéng trén thé gisi.

Tai Viét Nam, tdi pham mua ban nguoi chi moi xuét hién
trong thoi gian gan day, tuy nhién do tinh chat nghiém trong va phirc
tap clia loai toi pham nay nén da c6 nhiéu cong trinh nghién ciru, tuy
nhién cac cong trinh nghién ctru da duoc cong bd thoi gian qua vé
tinh hinh t0i pham mua ban nguoi (mua ban phu nit, mua ban tré
em) 1& cac cong trinh nghién ctru trén mot dia ban cu thé hodc da
dugc nghién ciru trude khi Bg luat hinh sy ndm 1999, dugc stra doi
b sung nam 2009 va Bo luat hinh sy nim 2015, Luat Phong, chéng
mua ban ngudi duoc ban hanh. Vi vdy, can c6 mot cong trinh nghién
ctru, cac van dé 1y luan méi lién quan dén t6i pham mua ban ngudi.
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Mat khac, ban than tinh hinh t6i pham mua ban nguoi thoi gian qua
ludn bién ddi va chua co cong trinh nao di sdu vao nghién ctru téng
két thuc tién, phan tich nguyén nhéan va diéu kién dé toi pham mua
ban ngudi ton tai va phat trién tir d6 dé ra giai phap ning cao hiéu
qua cong tic phong, chong mua ban nguoi trén pham vi ca nude.
Day chinh la nhiing ni dung chinh ma luan an s€ tp trung nghién
ctru va lam sang t6 ca vé mat 1y luan va thuc tién dé tir d6 1am co s&
dua ra cic giai phap phu hop dbi v6i cong tac phong, chéng toi
pham mua ban nguoi trong thoi gian toi.
Chuong 2
TQI PHAM MUA BAN NGUOI VA TiNH HINH TQI
PHAM MUA BAN NGUOI O VIET NAM HIEN NAY
Tai chuong nay, luén an trinh bay khai quat vé nhu’ng van dé ¢

lien quan dén phap luat vé phong, chéng t6i pham mua ban nguorl
cling nhu thyc ti€n phong, chong t01 pham mua ban ngudi thoi gian
qua. Cac van d& duoc ludn an dé cap, hé thong nhur:

2.1 T61 pham mua ban ngum theo quy dinh cua lut hinh sy Viét Nam
hién hanh. Trong tiéu muc nay, luén an dé cap cac van dé nhu:

- Khdi niém va ddc diem téi pham mua ban nguoi

- Bac trung phap ly cua t9i mua ban nguoi, mua ban tré em

- Phdn biét toi pham mua ban nguwoi voi cac hanh vi dua
nguoi di cw trdi phép

2.2 Tinh hinh tdi pham mua ban nguoi ¢ Viét Nam hién nay,
trong d6, nghién ctru va hé théng cac van dé nhu:

2.2.1. Phan hién cua tinh hinh tdi pham mua ban nguwoi

Nghién ctru phé‘m hién cua tinh hinh t6i pham mua ban nguoi,
cu thé 1a nghién cuu:

- Mirc do cua tinh hinh t9i pham mua ban nguoi

- Dién bién cua tinh hinh téi pham mua ban ngweoi & Viét Nam
giai doan 2004-2015

- Co cdu cia tinh hinh t6i pham mua bdn nguwoi, trong d6
nghién ciru vé: Co cdu theo phwong thire thue hién téi pham;Co cdu
theo tiéu chi hinh thirc pham t6i (Pong pham hodc pham t6i don
le);Co cdu theo tiéu chi dong co, muc dich cua nguoi pham tgi; Co
cdu theo tiéu chi dac diém nhén than cia nguoi pham tgi; Co cau
theo tiéu chi hinh phat dwoc dp dung cho nguoi pham ti; Co cdu
theo don vi hanh chinh - lanh thé (tinh, TP);Co cdu theo dan téc; Co
cdu theo tiéu chi dic diém nhan than cia nan nhdn
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- Tinh chdt cua tinh hinh toi pham mua ban nguoi

Qua céc phan tich trén, c6 thé dua ra mot sd nhan dinh sau vé
tinh chdt cua tinh hinh toi pham mua ban nguoi & Viét Nam giai
doan 2004 — 2015 nhu sau:

Thir nhat, tinh hinh t6i pham mua ban ngudi dién bién ngay
cang phirc tap voi cac thu doan ngay cang tinh vi, xdo quyét. Trong
d6, ngudi pham toi s& thuong xuyén thay doi phuong thirc thi doan
dé thuc hién va nham che gidu hanh vi pham toi.

Thitr hai, nguoi thanh nién 14 nir giéi van 1 chu thé chinh cua
loai toi pham nay. Pong thoi, chu thé ngudi thanh nién véi mot sé
dic diém chuyén biét c6 khuynh huéng pham t6i mua ban ngudi rat
cao. Do 1a: Nguoi co trinh d6 hoc van thip (dan dén han ché vé mdt
nhén thirc hanh vi) va khong c6 viée lam, hodc viéc lam khong 6n
dinh. V6i khuynh hudng nay sé tao co s& dé co su dau tu tip trung
dau tranh, phong, chng c6 hiéu qua tinh hinh t6i pham nay.

Thir ba, mic d6 nguy hiém cta tinh hinh t6i pham nay 1a rat
cao. Thé hién & cac yéu t6 nhu: Pham toi c6 té chac (ban bac, phdn
cbng...), c6 tinh chat xuyén vung, xuyén qudc gia va phuong thirc
gdy an gom 3 budc, chuan bi, thuc hién va che glau t01 pham la
phuong thirc chu yeu cua toi pham. Nhu vay, co thé thay rang, toi
pham mua ban ngudi cé sy tinh toan, chuén bi rat ky ludng nhu:
Nghién ciru hoan canh gia dinh, diéu kién kinh té ctia nan nhan hoic
lgi dung nhiing ké ho cua phap luat dé thuc hién hanh vi pham tdi,
thudng xuyén thay doi phuong thic, thi doan pham tdi nhim trén
tranh su phat hién cac co quan chirc nang,...

Thir tu, xét & yéu t6 hinh phat cho thay, hinh phat ap dung d6i
v6i loai toi pham nay thoi gian qua con thip chua dam bao tinh rin
de, gido duc va phong ngira chung. Phan tich sé liéu ctua Toa 4n
nhan dan ti cao va thong ké ngudn dir liéu thong ké khong thuong
Xuyén (92 ban dn véi 230 bi cdo), thdy rang, hinh phat ti 1a hinh
phat chu yéu ap dung d6i v6i t6i pham nay nhung mirc hinh phat
khong cao cha yéu tir 3 dén 7 ndm tu.

Thir nam, tinh hinh ti pham mua ban nguoi giai doan 2004 —
2015 c6 muirc d6 phtc tap cao. Cac co s dé khing dinh didu nay: Mot
Ia, ngudi bi hai cta tinh hinh t6i pham nay rit da dang, bao phu hét
cac do tudi, cO ca tré em, nguoi chua thanh nién, nguoi thanh nién.
Hai 12, yéu t6 hanh vi ctia nguoi pham t6i ciing kha phtrc tap. Ngudi
pham tdi thuong la nguoi thanh nién nhung nguoi chua thanh nién
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cling bi 161 kéo tham gia pham ti; pham tdi co déng pham, c6 tinh
chat to chiic cao, ¢ su phan cong, phan nhiém trong thuc hién toi
pham, trong mét sb truong hop hoat dong theo phwong thirc mot biét
mdt nén khé phat hién; nhidu truong hop ¢ su ciu két cua cac ddi
tuong trong nudc voi cac dbi twong & nude ngoai nén khé khin trong
cong tac didu tra, truy td, xét xir. Ba |4, & cac dia ban khac nhau thi
phuong thirc, thi doan pham t6i khac nhau, diéu nay gay kho khin
cho cong tac phong, chong vi doi hoi bén canh nhing giai phap chung
thi can c6 nhiing giai phap dic thi cho cac dia ban khac nhau.

Thir sau, hdu qua do t9i pham mua ban nguoi gay ra 1a hét stc
ning né va rat nghiém trong, hdu qua cua nd kéo dai trong nhiéu nim
tham chi 12 nhiéu thé hé anh huéng dén nhiéu mit cta doi song xa hoi.

2.2.2. Phan dn ctia tinh hinh t6i pham mua ban nguwoi

Vé phdan an ciia tinh hinh t6i pham MBN giai doan 2004-2015,
trén co s& d6i chiéu sd lidu théng ké, bao cdo cac loai, cac nghién
ctru trong thoi gian qua cho thiy mirc do an cua tdi pham mua ban
ngudi 1 rat 16n. Cac yéu td tao nén phin 4n cua tinh hinh t6i pham
nay do la:

Thir nhdt, an do phap luat, trudc ngay 01/7/2010, toi pham
mua ban ngudi chi duoc hiéu 1a mua ban phu nit va tré em, cac hanh
vi mua ban nam gigi khong bi xem la mua ban nguoi va trude khi
B0 luat hinh sy nam 2015 dugc ban hanh thi cac hanh vi mua mua
ban, chiém doat mé hodc bod phéan co thé nguoi khi bi xem 1a tdi
pham. Mt khéc, nhitng k& hd cua phéap luat trong mot s linh vuc
nhu: Quén 1y xuat nhap canh, tha tuc két hon voi ngudi nude ngoai,
thu tuc cho nhan con nuéi, quan 1y nhan khau... di tao diéu kién cho
cac ddi tuong loi dung thuc hién hanh vi pham tdi mua ban nguoi
ma khong bi xu ly.

Thit hai, 4n do yéu t6 khach quan, d6 1a do: Tinh chat phuc tap
cuia vu an, nguoi bi hai, nguoi lam ching....

Thir ba, 4n do chi quan, ma chi yéu 1a xuit phat tir phia co
quan tu phap, nhat 14 co quan Cong an. Trén thyc té trinh d ning
lyc chuyén moén, ngoai nglr cia mot s6 can bo thudc cac chu thé truc
tiép dau tranh chdng to6i pham mua ban ngudi con han ché nén nhiéu
truong hop chua nhan thic hét duoc cac dau hi€u ctia toi pham. Luc
luong tryc tiép dau tranh voi toi pham nay con mong, chua duoc t6
chire thanh luc lwong chuyén trach di manh (day 1a Iy do ton tai toi
pham 4n cha quan vo ¥), tham chi con c6 can bo thoai hoa, bién chat
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tiép tay hodc che dau tdi pham (d6 chinh 1a 1y do cua tdi pham an
cht quan ¢d y van dang duoc ton tai).

Thir tu, an do thong ké, viéc thong ké sb liéu thoi gian qua
chua co su lién két giita cac co quan, ban nganh, va gitra cac dia
phuong voi nhau. Viée thiéu hé thong thong ké xuyén sudt tir trung
wong dén dia phuong, gitta cac ban nganh v6i nhau dan dén nhiéu
truong hop s6 liéu cua cac ban nganh khong théng nhit, chua ké
nhiéu truong hop thong ke sot, thong ké thleu va chua sat voi thuc
tién. Do vay, trén thuc té nhitng con sb vé s toi pham, s6 nan nhén
clia toi pham mua ban ngudi cé thé 16n hon rat nhidu 1an va phan 4n
trong tinh hinh toi pham mua ban nguoi 1a rat 16m.

Qua phan tich két qua nghién ciru tai Chuong 2 c6 thé dua ra
mdt s6 nhan dinh vé tinh hinh t6i pham mua ban ngudi nhu sau:

Thir nhat, hau hét cac tinh phia Béc déu c6 tinh hinh t§i pham
mua ban nguoi cao hon cic ving, mién khéc trong ca nudc. Trong
do, tap trung vao céc tinh thudc trung du, mién ndi phia Bic va cac
tinh thudc Pdng bing song Hong. Pay 1a céac tinh ¢ duong bién
gidi giap voi Trung Qudc hodc ¢6 cac cang bién, san bay qudc té.

Thir hai, tinh hinh tdi pham mua ban ngudi c6 xu hudng van
dong tap trung vao chu thé thyuc hién hanh vi pham t6i la: N gioi, la
ngudi da thanh nién, trinh d§ hoc Vén thép, khong c6 viéc 1am hodc
viéc 1am khong 6n dinh, chwa c6 tién an tién su. Tuy nhién xu hudng
nguoi pham toi 1a nir giéi giam trong nhing ndm gan day va so
ngudi pham toi 1a nam ngay cang nhiéu.

Thir ba, tinh hinh t6i pham mua ban nguodi c6 xu hudng van
dong tap trung vao khach thé 1a: nir gidi, tudi doi con tré, co hoan
canh kinh té kho khan, khong c6 viéc 1am hodc viée lam khong on
dinh, trinh do hoc van thap.

Thir tw, tinh hinh t0i pham mua ban nguoi thuc hién cé xu
huéng vén dong tap trung vao mat khach quan la: Phuong thirc gay
an 3 budc, pham t6i co to chirc, pham toi c¢6 chuén bi, thuong xuyén
thay doi phuong thire, thi dgan pham tdi va sau khi thyc hién hanh
vi pham t6i thi tim nhiéu thu doan dé che giéu toi pham.

Thir ndm, toi pham mua ban ngudi gdy anh hudng xau dén trat
tu an toan xa hoi, lam gia tang va da dang hoa t6i pham c6 t6 chirc va
xuyén qudc gia. T61 pham mua ban nguoi khong dlen ra mdt cach doc
1ap ma dugc t6 chirc mot cach chit ché va co su ciu két chit ché giita
cac dbi tugng trong nudc va nudc ngoai va hau qua ma téi pham nay
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gdy ra cho nan nhan va xa hoi 1a rat 16n. Mt khéc, t6i pham mua ban
nguoi con lam gla tang cac loai toi pham khac nhu tham nhiing, rira
tién, ma tay, mai dam,...vi lgi nhuan tai chinh cia mai dam co t6
chirc s& nhanh chong dan dén cac hinh thirc rira tién trong nudc va
qudc té. Tinh chat da ting ctia hoat dong mua ban ngudi tao nhiéu co
hoi cho viéc tha hoa cong chirc ciia nhidu co quan khac nhau. Ngudn
tién sdn co cung cip phuong tién 1am suy yéu moi nd luc chdng viée
mua ban ngudi cia cic co quan thyuc thi phap ludt lam x6i mon long
tin cia nguoi dan déi voi cac co quan bao vé phép luét.
KET LUAN CHUONG 2

Viéc nghién ctru nhitng ddu hi¢u phap 1y va tinh hinh t6i pham
mua ban ngudi nhitng nim qua cé gia tri rat to 16n, thé hién ¢ cac
mat sau:

Thir nhdt, viéc nghién ciru cac déu hiéu phap 1y cua toi mua
ban nguodi, mua ban tré em va tinh hinh tdi pham mua ban nguoi tai
Viét Nam giai doan 2004-2015 1a co sd, nén tang cho viéc nghién
clru dé tai phong, chéng toi pham mua ban nguoi tai Viét Nam. Viéc
xac dinh cac quy dinh phép luat va thuc trang cda tinh hinh t¢i pham
mua ban nguoi co vai tro 'quan trong trong viéc mo ta buc tranh tinh
hinh t§i pham trén thuc te trong d6 co cau cua tinh hinh tgi pham la
mdt trong nhirng théng s phan anh dinh tinh cta tinh hinh t6i pham
tur d6 phan anh co ban, khai quat tinh hinh phong, chéng t6i pham
mua ban ngudi nhimg nam qua, la co so, nén tang, dinh huéng cho
viéc nghién ctru cac van d& con lai thudc déi twong nghién ctru caa
to1 pham hoc.

Thit hai, 13 co s& dé danh gia muc do nguy hiém, tinh chat
nghiém trong cua t6i pham mua ban nguoi; viée nghién ciru co ciu
tinh hinh tdi mua ban nguoi nhitng ndm qua phan anh dinh tinh cta
tinh hinh t§i pham mua ban nguodi, thong qua viéc nghién clru
phuong thirc, thii doan pham t6i va thiét hai do tdi pham mua ban
nguoi gay ra cho xa hoi, bao g6m nhitng thiét hai vat chét va thiét
hai phi vat chat da phan anh mtc d6 nguy hiém, tinh nghiém trong
clia tinh hinh t6i pham mua ban ngudi trén thyc té.

Thir ba, 14 co s& xac dinh nguyén nhan, diéu kién cua tinh hinh
t6i pham mua ban ngudi, théng qua tim hiéu o céu tinh hinh t01
pham mua ban nguoi s& phat hién nhimg quy luat ton tai va phat trién
cua tdi pham noéi chung va t6i pham mua ban ngudi noi riéng, b@fmg
viéc nghién ciru ty 18 ting, giam cta co ciu tinh hinh tdi pham so voi
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khoang thoi gian dwoc chon lam mdc. Nghién ctru co ciu c6 ¥ nghia
trong viéc theo ddi sy thay ddi ciia tinh hinh toi pham trong timg thoi
ky nhat dinh, xac dinh nhimng nguyén nhan dan dén su thay doi vé
thuc trang cua tinh hinh ti pham.

Thir tu, 1a co s¢ danh gia hiéu qua cua hoat dong phong ngura
t6i pham mua ban nguoi, théng qua su thay ddi ting, giam vé co cau
ctia tinh hinh t6i pham phan anh hiéu quéa coéng tac d4u tranh phong,
chéng tdi pham mua ban nguoi tai Viét Nam thoi gian qua.

Thir nam, qua nghién ctru cho théy, tinh hinh t61 pham mua
ban nguoi thyc hién ¢ nudc ta trong giai doan 2004 — 2015 da van
dong va thay doi theo dung xu huéng van dong va thay doi cua tinh
hinh t61 pham chung cua ca nudc. Tham chi, sy van dong va thay
d6i nay con vuot hon so véi tinh hinh t6i pham chung. Didu nay rat
dang bao dong va doi hoi su quyét liét trong dau tranh, phong, chong
toi pham nay cua ca h¢ théng chinh tri va nhan dan ca nudc. Pic
biét 1a tai cac diém nong, dia ban trong diém cua tinh hinh t6i pham
mua ban nguoi.
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Chuong 3
NGUYEN NHAN VA PIEU KIEN CUA TiNH HINH TOI
PHAM MUA BAN NGUOI O VIET NAM HIEN NAY
Tai chuong nay, ludn an khai quat va phén tich nhiing van dé

thyc tién phong, chéng toi pham mua ban nguoi tai Viét Nam thoi
gian qua dé tim ra nguyén nhan va diéu kién cua tinh hinh t61 pham
mua ban ngudi. Trong do6, luan an nghién ctru vé:

3.1. Nhan thuc 1y luan vé nguyén nhan va diéu kién cia tinh
hinh t6i pham mua ban ngudi

3.2 Hé théng nguyén nhan va diéu kién lam phat sinh tinh
hinh t6i pham mua ban nguoi ¢ Viét Nam hién nay, dac biét 1a céc:

3.2.1. Nguyén nhan va diéu kién thudc méi truong song (S)

3.2.1.1. Méi truong ty nhién — dia ly:

3.2.1.2. Méi truong xa hdi

a. Moi truong vi mé nhu: gia dinh,nha truong

b. Méi truong vi mo, nghién ciru cac nguyén nhdn, diéu kién
vé: kinh té - xa hoi, van hoa, quadn ly nha nuoc

3.2.2. Nguyén nhan va diéu kién thudc chu thé hanh vi — Nhan
than nguoi pham t6i (X), trong tiéu muc nay, luén an nghién ctru vé:

- Nhitng sai léch thudc ¥ thike ciia chii thé hanh vi

- Nhitng sai léch trong qua trinh dong co hoa hanh vi pham
toi

- Nhitng tinh hudng thudn loi trong qud trinh ké hoach héa va
hién thuc hoa hanh vi.

KET LUAN CHUONG 3

Nghién ctu thyc trang cua tinh hinh tdi pham MBN tai Viét
Nam giai doan 2004-2015, trén co s6 co ché hanh vi pham ti da
thiy, co ché nay bao ham co so dé thiét ké ca hai phan ctia hé thng
cac bién phap phong ngura o1 pham: Néu qua trinh dong co hda
hanh vi cung cip co sé cho viée thiét ké hé thdng cac bién phap day
Ui toi pham, thi qua trinh k& hoach hoa va hién thuc hoa hanh vi vira
tao nén thuc trang cta tinh hinh t6i MBN, vira cung cip co so cho
cac bién phap ngan chan t1 pham nay. Thoi gian qua cac cap, cac
nganh va nhan dan cua ca nuéc di ddy manh cong tac dau tranh
phong, chéng ddi véi toi pham mua ban ngudi nhung két qua thu
dugc chua dap tmg duogc yéu ciu dé ra do cac nguyén nhan chi quan
va khach quan nhu d3 néu trén. Vi vy, dé nang cao hiéu qua cong
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tac d4u tranh phong, chéng t6i pham mua ban nguoi ching ta can ¢co
nhiing giai phap dé loai boé nhiing nguyén nhén, diéu kién pham toi.
Chuong 4
DU BAO TINH HINH TQI PHAM MUA BAN NGUOI O
VIET NAM VA NHUNG BIEN PHAP PHONG, CHONG TOI
PHAM MUA BAN NGUOI

Trén co so tiép can nhung van d¢ mang tinh 1y luan va thuc
tién phong chong mua ban nguol ¢ Viét Nam thoi g1a qua ¢ Chuong
1, Chuong 2; tir d6 nghién ctru, rat ra mot s6 nguyén nhan, diéu kién
t6n tai clia toi pham mua ban ngudi trinh bay ¢ Chuong 3, Chuong 4
luan an dwa ra mot s6 du bao tinh hinh t6i pham mua ban nguoi thoi
gian t61 nhu:

- Tinh hinh t6i pham mua ban ngudi van dién bién phirc tap,
tuy cac co quan hitu quan thyc hi¢n chic ning dau tranh phong
chéng t6i pham c6 xu huong ngay cang hoan thién vé to chirc va
hoat dong nhung qua trinh nay khong diénra ngay 1ap tuc.

- Tha doan pham tdi ngay cang tinh vi, xdo quyét. Bén canh
nhu’ng thu doan cti thi trong thoi gian t6i1 s€ xuét hién nhiéu thi doan
méi va toi pham sé tan dung triét dé nhimg thanh twu khoa hoc k¥
thuat trong viéc thye hién ti pham.

- V& co c4u tinh hinh t6i pham: Cin cir vao nhiing loai co cau
da dugc nghién ctru va trinh bay tai Chuorng 1, c6 thé du bao cac co
céu clia tinh hinh t61 pham mua ban nguoi nhu sau:

* Ve co cau dia giéi hanh chinh: tinh hinh t6i pham mua ban
ngudi s& tiép tuc phu'c tap tai mot s6 dia ban nhat dinh. Trong do
khu vuc phla Bic va cac tinh, thanh glap bién gidi, cac khu cong
nghiép, cac thanh pho 16n ¢6 sin bay, cang bién nhu Thanh phd Ho
Chi Minh, Ha N@i... van 14 nhiing dia ban trong diém ctia tinh hinh
mua ban nguoi.

* Vé co cdu nhan chung hoc: ty trong nam gidi va dan toc
kinh van tiép tuc chlem da so. Tuy nhién, s6 nguoi 14 ngudi dan toc,
ngudi nude ngoal (nhdt la ngioi cé quoc tich Trung Quoc .) s€ gia
tang. Pidu nay hoan toan phu hop voi diéu kién dia ly, qua trinh d6
thi hoa v6i xu hudng toan cau hoa va hoi nhap qudc té hién nay.

*Co cdu nhan thirc: ty 1€ nguoi pham t0i mua ban nguoi
khong c6 viéc 1am hodc lam nghé tu do van chiém ty 18 cao. Dong
thoi, co cau ngu’orl pham t6i mua ban nguorl ¢6 trinh d6 hoc vén thap
van chiém da s6. Bén canh d6 sd bi cdo c6 trinh d6 cao s& khong
ngung gia tang. Do phuong thtc thu doan cta tdi pham nay khong
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ngirng thay d6i va dé tranh bi phat hién thi s bi céo c6 trinh do hoc
vén cao s€ tham gia vao qua trinh pham ti nay.

*Co cau hinh phat, ty phan hinh phat tu van sé chlern uu the
va 6 thé ting thém. Ly do 13 vi sy nhan thirc cta xa hdi vé tinh chét
nghi€m trong cua loai toi pham nay ngay cang cao. DPong thoi, viée
thyc hién til treo, cai tao khong giam giit tai cic Phuong, xa, Thi tran
khong dat hi€u qua va khong twong ximg voi t6i pham nay Mat
khéc bén canh hinh phat chinh thi hinh phat b sung duoc ap dung
d6i véi toi pharn nay ngay cang nhleu

* Co' cau nguweoi bi hai, ty phan ngudi bi hai 13 nit glO'l van chiém
da sb. Tuy nhién ty 1¢ ngudi bi hai 1a nam s& khong ngung gia tang .

- Toi pham mua ban ngum trong thoi gian t6i s€ cd tinh to
chure cao, xuyen quoc gia, cO su ciu két chat chd giira cac dbi tuong
trong nudc voi cac td chire, ca nhan nudc ngoai.

- Trong thoi gian toi Viét Nam khong chi la ngudn cung cap
ma con la diém trung chuyen cua loai toi pham nay.

- Mure do tiém an cua toi pham nay rat Ion mac du chung ta da
day manh va dé ra nhiéu bién phap nham kip thoi phat hién giai ciru
nan nhan va dua ra xir 1y tdi pham mua ban nguoi nhu’ng do nguyen
nhén chu quan, khach quan nhu: tdc ddng mat trai cua nén kinh t€ thi
truong, nhung bét cap trong cac quy dinh cua phap ludt, thyc trang
két hon véi nguoi nude ngoai dang dién bién phurc tap, doi ngii ddu
tranh phong chong t0i pham mua ban ngudi chua dap tng duge yéu
cau,de ra... nén mic do tiém 4n ciia toi pham nay trong thoi gian toi
la rat 16n. )

Trén co s& du bao, ludn an dua ra hé thong cac bién phap phong
nglra t0i pham mua ban ngum 0 Viét Nam. Trong d6, bao gom: 02 hé
thong nhimg bién phap, gom:

- Thi nhét, Nhitng bién phap ngin chdn t6i pham, bao gbm:

+ Mot la, thmg gidi phdp khong dé téi pham xay ra: Nhu’ng
giai phap nay duoc xay dung dya trén co s nghlen ctru vé co ciu
tinh hinh t6i pham va nguyén nhan dién kién cua tinh hinh t6i pham
mua ban ngudi ¢ Viét Nam ma tdc gid da phén tich, nghién ctu.
Trong do, tap trung & 3 dbi tu:omg gom: Tac dong vao phu:ong thirc
thuc hlen toi pham Tac dong vao chu thé tlem tang cda toi pham
mua ban ngu:m va tac dong vao nan nhan tiém tang cua t0i pham
mua ban nguoi

+ Hai I3, Nhung gzaz | phap khong dé tgi pham thuc hién dén cung
Day la nhung giai phap ap dung aé ngdn chdn hanh vi pham toi cua
c4c bi cdo ciing nhu han ché dén muc thap nhit hau qua do tdi pham
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mua ban ngudi gy ra. Bao gdm cac giai phap ngin chin khi toi
pham dang dugc thyc hién va cac giéi phap ngan chdn nhiing truong
hop lap lai cia hanh vi mua ban nguoi.

+Bala, Nhung glal phap khong dé tai pham. Trong do, duara
cac giai phap dbi vdi cdc to chire, ca nhin nhu: Céc co quan tb tung;
béng bo, chinh quyén, doan the Vé phia gia dinh; Vé phia nguoi
pham t6i;Vé phia nan nhan.

- Thi hai, Nhu'ng bién phap day Iui toi pharn bao gom:
Nhiing bi¢én phéap v€ chinh tri; Nhitng bién phap v€ kinh té; Nhung
bién phap vé mit vin hoa- gido duc; Nhitng bién phap vé dén sy - xa
hoi; Nhung bién phap vé mat phép luét; Nhitng bi¢n phap vé mat t6
chure - quan ly, dac biét trong phan nhitng bién phap v€ mat t6 chuc
— quan ly, ludn 4n duva ra cac gidi phap vé: Mit t6 chic bo may;
Quan 1y nhan khéau, ho khéu; ;Quan ly trat tu xa hoi; Quan 1y trat tu
an ninh bién gi6i; Hop tac qudc té; Hoi huong va hd trg nan nhan.

KET LUAN CHUONG 4

To6i pham mua ban nguoi da va dang 1a mot thach thirc khong
chi déi voi cac nuge dang phat trién, trong d6 ¢4 Viét Nam ma da tré
thanh mot Van nan mang tinh toan cau, thu hut sy quan tam déc biét
clia cac qudc gia, cac to chic qudc té va nhitng ngudi cd luong tri trén
toan thé gisi. O Viét Nam, trudc tinh hinh toi pham mua ban nguoi
xdy ra nghiém trong, phirc tap va c6 xu hudng gia tang, Nha nudc da
xdac dinh day 1a mot trong nhimng t0i pham nguy hiém can tap trung
phong, chong Vi vay trong thoi gian tdi can thyc hién dong loat cac
giai phap nham ngin chin va tién téi dy lui t6i pham nay ra khoi doi
song xa hdi. Viéc phan chia cac giai phap khac nhau trong cac giai
doan khac nhau nhu trinh bay & chuong nay chi dé lam 5 cac nhiing
mit cu thé, can tap trung trong tirng budc, tung giai doan nhim nang
cao hiéu qua cong tac phong, chdng t6i pham noi chung va t6i pham
mua ban nguoi néi riéng vi suy cho cung khong c6 gidi phap nao cu
thé chi sir dung riéng cho mot giai doan, mot qua trinh ma cac giai
phép nay 1a sy két hop, dan xen véi nhau. Trong d6, dé nang cao hiéu
qua phong, chong t6i pham mua ban ngudi can phai dit trong mdi
quan hé giita phong, chong toi pham vai giai quyét cac van dé kinh té,
xa hoi, thyc thi quyén con ngudi va viée thyuc hién nay phai mang tinh
ddng bo, két hop nhiéu bién phép trén nhiéu linh vuc voi sy tham gia
cua ca hé théng chinh tri va toan xa hoi.
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KET LUAN

Mua ban nguoi khong chi 1a vén dé xa hoi don thuan ma 1a sy
biéu hién cua tinh trang suy ddi dao duc va da tr¢ thanh Van nan
trong cong dong thé gidi loai ngudi ma néu khong giai quyét duoc,
d6 chinh 14 nhimg gam mau xam den l1am lem ludc, pha hong toan
canh buc tranh van minh nhén loai. Vi vay, viéc phong, chéng ngan
chén tdi pham mua ban nguoi la trach nhi€ém chung ctia tat ca nhiing
ai co lwong tri nham gop phan vao sy 6n dinh ctia x4 hoi ma ciing 1a
su binh an cudc séng cua chinh minh.

Mic du Pang, Nha nudc va nhan dan ta di dé ra nhiéu bién
phap nhiam dau tranh ngin chin tinh trang mua ban ngudi dic biét 1a
mua ban phuy nit va mua ban tré em nhung t6i pham mua ban ngudi
van dién bién phic tap véi tinh chit quy mé va thu doan pham toi
ngdy cang tinh vi, x40 quyét, gia ting dudi nhidu hinh thirc, giy anh
hudng nghiém trong dén an ninh chinh tri, trat tu an toan x3 hoi, gay
t6n hai thuan phong, my tuc, dao duc truyén thong vin hoa tot dep
cua nguoi Viét Nam. Vi vay, viéc nghién ctru lam sang té nhiing van
dé Iy luan, thuc tién d4u tranh, phong, chéng toi pham mua ban
ngudi tai nudc ta cd y nghia khong chi vé mat 1y luan ma con ¢ gia
tri thuc tién.

Ttr nhitng ludn diém, luan ctr néu trong luan 4n co thé rat ra
két luan:

Thit nhat, thyc tién tai Viét Nam di c6 nhiéu cong trinh
nghién ciru vé t6i pham mua ban ngudi véi nhiéu cach tiép can & cac
goc do khac nhau tir goc d6 t0i pham hoc, goéc do phap 1y hinh sy
dbi v6i toi pham mua ban ngudi. Tuy nhién cac cdng trinh nghién
ctru d3 dugc cong bd thoi gian qua vé tinh hinh t6i pham mua ban
ngudi (mua ban phu nit, mua ban tré em) la cac cong trinh nghién
clru trén mot dia ban cu thé hodc da duge nghién ctru trude khi B
luat hinh su nam 1999, dugc stra d6i bd sung nam 2009 va B0 luat
hinh sy nam 2015, Luat Phong, chdng mua ban ngudi dugc ban
hanh.

Thir hai, tinh hinh t0i pham mua ban ngudi thuc hién ¢ nude
ta trong giai doan 2004 — 2015 da van dong va thay ddi theo ding xu
huéng van dong va thay do6i ciia tinh hinh toi pham chung cta ca
nude. Tham chi, sy van dong va thay d6i nay con vuot hon so véi
tinh hinh t6i pham chung. Diéu nay rit dang bao dong va doi hoi su
quyét liét trong dau tranh, phong, chéng tdi pham nay cua ca hé
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thdng chinh tri va nhan dan ca nudc. Dic biét 1a tai cac diém nong,
dia ban trong diém cua tinh hinh toi pham mua ban nguoi.

Thir ba, t01 pham mua ban nguoi tai Viét Nam thoi gian qua
din bién hét strc phirc tap xuat phat tir cic nguyén nhan chu quan,
khach quan nhu: vi tri dia ly, nhiing tdc dong mat trai cua nén kinh
té thi truong, su yéu kém trong cong tac quan ly, dau tranh phong,
chéng t6i pham, nhing bét cap trong hop tac quoc té... da tao diéu
kién cho t6i pham mua ban nguoi ¢6 co hdi ton tai va phat trién.

Thet tu, trong thoi gian t61, t0i pham mua ban nguoi tai Viét
Nam van dién bién phirc tap, o chiéu hudng ting, thu doan ngay
cang tinh vi, xao quyét, co t6 chirc chit ch& vOi sy céu két giita cac
d6i twong trong nudc va nudc ngoai. Mirc do tiém an toi pham 16n.

Thir nam, viéc nghién ctru tinh hinh t¢i pham mua ban nguoi
tai Viét Nam tir nim 2004 dén nim 2015 nham phén tich, danh gia
dang tinh hinh t§i pham ndy moét cach toan dién, sdu sdc tir moi khia
canh cua tinh hinh tdi pham, cac yéu td tiéu cuc tac dong dén tinh
hinh tdi pham.

Luan an di thong ké, phan anh duoc cac dic diém dinh tinh
(co cdu) va dic diém dinh luong (mitc d) cua tinh hinh toi pham
mua ban nguoi giai doan 2004-2015 tir cac ngudn dir liéu thong ké
tin cdy. Dic biét, két qua nghién ctiru dd cho thiy mot sé dic trung
riéng cua tinh hinh t6i pham mua ban nguoi thyc hién. Tur do6 xac
dinh dugc nguyén nhan va diéu kién, tao co s& 1y luan va thyc tién
cho viéc d& ra cac bién phap déu tranh, phong, chéng cé hiéu qua
loai toi pham nay trong thoi gian toi.

Luan an dd phan tich twong ddi cu thé va chi tiét cac co cau
chuyén biét cua tinh hinh toi pham mua ban nguoi thuc hién tai Viét
Nam thoi gian qua. Tao co s& dit liéu va thong ké cho cac nghién
ctru chuyén sau hon vé tinh hinh t6i pham mua ban ngudi néi riéng
va tinh hinh t6i pham néi chung tai Viét Nam.

Thit sdu, luan 4n da dé xuat hé thong cac giai phap phong,
chdng toi pham néi chung va toi pham mua ban nguoi noi riéng trén
co so sy ké thira, phat trién cac két qua nghién ctru trude do vé
phong, chéng toi pham mua ban nguoi trong va ngoai nudc, bam sat
va ap dung vao thuc tién Viét Nam hién nay.

Thit bay, dé nang cao hiéu qua trong cong tac dau tranh
phong, chéng t6i pham mua ban ngudi cin c6 cac giai phap vé kinh
té, van hoa, gido duc, xd hdi, quan 1y nha nudc, hoan thién phap luat
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dau tranh phong, chong t01 pham mua ban nguoi, cling nhu lam t6t
cong tac tuyén truyen gido duc phap luat, giai curu, hd tro nan nhan
ho6i huong... nham ngan chin, tién dén day 1ii t6i pham nay ra khoi
doi sdng xa hoi, trong d6 cac cap Pang, chinh quyén, doan thé phai
xac dinh phong, chéng mua ban ngudi 1& mot nhiém vu chinh tri
quan trong bén canh nhiém vu phat trién kinh té. Trong do, can xac
dinh dau tranh phong, chéng t6i pham mua ban nguoi khong chi
dung lai & hoat dong cia cac co quan bao v¢ phap luit va khong chi
br:ing phap luat hinh sy ma can co su phéi hop cua céc nganh, dia
phuong, doan thé va toan thé nhan dan, phai biét gin két dong bo
nhiéu bién phép, giai phap thich hop, xuyén suot ma trong tam la lay
gido duc, phong ngua lam chinh. Vi tat ca truyén thong tot dep cua
dan toc bang nhitng hanh dong thiét thyc ching ta hi vong s& day lui
toi pham mua ban nguoi ndi riéng va tdi pham nodi chung, tao moi
truong séng an toan, lanh manh, nhan dao va van minh.

Vi kha ning han ché, tac gia di c6 ging theo sat nhiém vu
nghién ctru va chic chén s& khong tranh khoi nhitng thiéu sot, han
ché. Tuy nhién, véi dé tai nay, tic gia ciing da gop mot phan vao
viéc xdy dung hé théng cic co s¢ 1y luan va thyc tién ciia nganh Toi
pham hoc tai Viét Nam. Qua d6, thé hién vai tro, trach nhiém cua
mot cong dan trong viéc tham gia phong, chdng toi pham, giir gin an
ninh chinh tri, trat ty an toan xa hdi trong giai doan hién nay.

Mic du, tac gia da c6 nhidu cb ging nhung do van dé nghién
ctru phire tap cling nhu kha nang kinh nghiém nghién ctru cua tac gia
con han ché nén khong tranh khoi nhimg sai sot, tac gia rat mong
nhan duoc y kién dong gop cua cac nha khoa hoc, cac nha nghién
ctru va nhitng ngudi quan tim dén van d& nay./.
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