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MO DAU
1. Tinh cip thiét cia dé tai

Con nguoi la von quy cua xa hoi chinh vi vdy tinh mang, stic khde,
danh dy, nhan pham...cta con ngudi duge phap luat cua tit ca cac qudc gia
ghi nhan va bao vé nghiém ngit. Piéu 20 Hién phap nim 2013 ghi nhan:
“Moi ngudi c6 quyén bat kha xam pham vé than thé, duoc phap luat bao ho
vé strc khoé, danh dy va nhan phém; khong bi tra tan, bao luc, truy burc, nhuc
hinh hay bat ky hinh thirc d6i xtr ndo khac xadm pham than thé, sirc khoe, xtc
pham danh du, nhan pham”. Diéu 1 B6 luat hinh su ciling quy dinh: “ Bo luat
hinh sy ¢6 nhiém vu bao vé ché do xa hoi chu nghia, quyén lam chu ctia nhan
dan, bao v¢ quyén binh drfmg gilra déng bao cac dan toc, bao vé loi ich cua
Nha nudc, quyén, loi ich hop phap ciia cong dén, t6 chirc, bao vé trat tu phap
luat xa hdi chu nghia, chéng moi hanh vi pham toi; déng thot gido duc moi
nguoi ¥ thie tuan theo phép luat, diu tranh phong ngira va chong toi pham”.

Quan Thi Dtrc 1a mot quan ving ven & phia dong bac ctia Thanh phd
H6 Chi Minh c6 dién tich 47,76 km?, ¢6 nhiéu khu cong nghiép nhu khu cong
nghiép Binh Chiéu, khu cong nghiép Linh Trung, Khu ché xuat Linh Trung...
Bén canh nhiing tac dong tich cuc thi sy phat trién cla cong nghé thong tin,
mang Internet va v&i mat do dan sb cao, dan sb tré, sb ngudi trong d6 tudi lao
d6ng nhiéu, trong sd d6 khong it nguoi khong cé viée lam hodc c6 viée lam
nhung khong 6n dinh, su phat trién khong ddng déu giita cac ving dan dén
hién tuong ting co hoc dén s6 tap trung & mdt sd thanh phd 16n day chinh 1a
nhimg ddi tuong cd nguy co pham ti cao, 1a ngudn “bd sung” cho t6i pham
noi chung trong d6 c6 to6i pham vé Xam pham dén tinh mang, stc khoe. Pac

diém nay c¢6 anh huong nhét dinh dén tinh hinh toi pham noéi chung va tinh



hinh t6i pham xadm pham dén tinh mang, sitc khoe trong nhirng nim qua trén dia
ban quan Thu Puc noi riéng .

To6i ¢b y gay thuong tich hodc giy ton hai cho strc khoe ngudi khac 1a mot
trong nhiing t6i pham cé xu hudng gia ting, tinh chat va muc d6 ngiy cang nghiém
trong, tinh vi, cdc bang nhém tdi pham xa hoi den dam thu€, chém mon ngay cang
hoat dong tinh vi, chat ché qua mat cac co quan churc nang, tinh hinh t0i pham ngay
cang dién bién phurc tap, gay kho khan cho cong tac diéu tra, truy t6, xét xtr.

Tuy nhién, trong giai doan hién nay, viéc giai thich va huéng dan 4p dung
Diéu 104 B luat hinh sy vAn con nhiéu bat cip nén viée truy t6, xét xtr t0i ¢b ¥ gdy
thuong tich hodc gdy ton hai cho stc khoe ngudi khac gip rat nhiéu khé khin
vuéng mic, chua dap tmg dugc yéu cau ddu tranh phong, chong toi pham, doi khi
xac dinh toi danh giita toi c6 y gdy thuong tich dan dén chét nguoi voi toi giét
nguoi, gitta t6i cd ¥ gy thuong tich hodc gy ton hai cho strc khoe ctia ngudi khac
v6i toi ¢b v gay thuong tich hodc gy ton hai cho strc khoe ngudi khac trong trang
thai tinh than bi kich déng manh....con sai.

Chinh vi vay tac gia da chon dé tai: “Binh tgi danh ti cé ¥ gdy thwong tich
hodgc gdy ton hai cho sirc khée ciia ngwoi khdc theo phdp ludt hinh sw Vigt Nam
tie thuce tién quin Thi Pivc, Thanh phé H6 Chi Minh” 1am luan van Thac si
chuyén nganh Luat hinh su va Té tung hinh suy.

2. Tinh hinh nghién ctru cia dé tai

Cho dén nay da co nhiéu cong trinh khoa hoc nghién ctru vé dinh toi danh
noi chung va dinh téi danh tdi xadm pham tinh mang, sttc khoe néi riéng nhu: GS. TS
V46 Khéanh Vinh (chu bién), Gido trinh Ludt hinh sy Viét Nam (phén cac to1 pham),
Nxb. Cong an nhan dan, Ha Noi, nam 2003, gio trinh sau dai hoc “Iy ludn chung vé
dinh toi danh”, Nxb Khoa hoc xa hdi, nam 2013 va giao trinh sau dai hoc “Ludt
hinh sw Viét Nam” phan cac t6i pham, Nxb Khoa hoc x4 hoi, nim 2014; Téap thé tac
gia do TSKH.GS Lé Cam chu bién, “Gido trinh ludt hinh su Viét Nam (Phﬁn cac to1
pham)”, Nxb. Pai hoc Quéc Gia Ha No1, 2003; Luan van Thac si luat hoc, Hoc

vién khoa hoc xa hdi nam 2016 cua tac gia Tran Thi Cam Thu “Pinh ti danh céc



toi xam pham siec khoe cua nguoi khac theo phap luat hinh sy Viét Nam tw thuc tien
tinh Tién Giang”, Luan van Thac si ludt hoc, Hoc vién khoa hoc xa hoi nam 2016
cla tac gia V& Thanh Tam “Pinh t6i danh tdi cé y gdy thiong tich hodc gdy ton hai
cho surc khoe cua nguoi khdc theo phap ludt hinh sy Viét Nam tu thuc tién huyén Cu
Chi, Thanh phé Ho Chi Minh; cac bai viét ding trén cac tap san, tap chi vé phap
luat...Céc cong trinh nay da di sdu nghién ctru vé nhitng van dé 1y luan ciing nhu
1am rd cac ddc trung phap 1y, phan biét toi pham nay voi mot s6 toi pham khéc theo
quy dinh cua B§ luat hinh su. Tuy nhién, trén dia ban quan Thu Ptrc, Thanh phé Ho
Chi Minh chua c6 cong trinh nghién ctru vé thyc trang dinh t6i danh va ap dung
phap luat trong hoat dong diéu tra, truy t6, xét xir ddi véi t6i cb v gdy thuong tich
hozc gay t6n hai cho strc khoe ctia ngudi khac, cling nhu viée chi ra nhimg han ché,
bat cap trong thuc tién 4p dung phap luat ciia cic co quan tién hanh t6 tung ddi véi
loai tdi pham nay trong nhitng nim gan day.

3. Muc dich va nhiém vu nghién ciru

3.1. Muc dich nghién cuu

Trén co s¢ lam r6 nhirng van dé 1y luan ciing nhu thyc tién dinh tdi danh dbi
v6i t6i cd ¥ gdy thuong tich hodc gy ton hai cho stic khoe cua ngudi khac trén dia
ban quan Thu Pic, Thanh phd HO Chi Minh; lun vin dé xuit cac bao dam dinh toi
danh dung toi no6i trén tai dia ban quan Thu Ptc, Thanh phé H6 Chi Minh trong
thoi gian toi.

3.2. Nhiém vu nghién ciru

bé dat dugc muc dich nghién ctru trén day, luan van thuc hién cac nhiém vu:

3.2.1. Phan tich nhitng van dé 1y ludn va phap luat vé dinh t6i danh ddi voi
t6i ¢b ¥ gay thuong tich hodc gy ton hai cho stic khoe cta nguoi khac;

3.2.2. Phan tich, danh gia thuc trang dinh t6i danh ddi vé6i toi cd y giy
thuong tich hodc gy ton hai cho sirc khoe clia ngudi khac trén dia ban quan Thi
Ptic, Thanh phé H6 Chi Minh;

3.2.3. Phan tich cac yéu cau va dé xuit cic giai phap bao dam dinh toi danh

dung dbi véi t6i ndy trén dia ban quan Thii Dtrc, Thanh phé H6 Chi Minh.



4. Poi twong va pham vi nghién ciru

4.1. Doi twong nghién ciru

Lu4n vin ldy cac quan diém khoa hoc, cac quy dinh ctia phap lut hinh su,
thuc tién 4p dung cac quy dinh cta phap luat hinh su, thuc tién 4p dung cac quy
dinh phép lut trong dinh t6i danh dbi véi t6i ¢d y gay thuong tich hodc gy ton hai
cho strc khoe cia nguoi khac theo phap luat hinh sy Viét Nam trén dia ban quan
Thu Pire, Thanh phd HO Chi Minh d6i twong nghién ctru ciia dé tai.

4.2. Pham vi nghién ciru

Pé tai luan van nghién ctru dudi goc d6 phap 1y chuyén nganh luat hinh su
vatd tung hinh su.

Chat liéu thyuc té nghién ctru dugc thu thap tir hoat dong xét xir toi ) v gay
thuong tich hodc gay ton hai cho sirc khoe ciia ngudi khac trén dia ban quan Thu
Ptrc, Thanh ph6é H6 Chi Minh trong thoi gian tir ndm 2011 dén nam 2015.

5. Phwong phap luan va phwong phap nghién ciru

Luan vin lay phép duy vat bién ching va phép duy vat lich sir ctia chil nghia
Méc-Lénin, tu twong H6 Chi Minh va cic quan diém ctia Pang cong san Viét Nam
vé chinh sach hinh su, tdi pham, hinh phat, cai cach tu phép... lam phuong phap
luén nghién ctru.

Lu4n vin con lay va st dung trong mot tong thé cac phuong phap nghién ciru
cu thé nhu tong hop, diéu tra thong ké, 1ay y kién cta chuyén gia, phan tich, so sanh
dé nghién ctru dé tai.

6. Y nghia Iy luin va thue tién ciia ludn vin

Két qua nghién ctru cta ludn vin c6 ¥ nghia gop phan 1am rd cac ddu hiéu
phap 1y dic trung cua tdi pham cb ¥ gdy thuong tich hodc giy ton hai cho strc khoe
ctia ngudi khac, nang cao hiéu qua cong tac diéu tra, truy td, xét xir, gop mot phan
nho trong viéc xy dung va hoan thién phap luat. Ngoai ra, luan vin c6 thé dugc st
dung lam tai liéu tham khao cho céc can b hoat dong trong cac co quan tu phap va

bd trg tu phap, dong thoi cé thé str dung cho viée tim hiéu, nghién ctru, giang day.



7. Co ciu ciia luin vin

Ngoai phan m¢ dau, két luan va danh muc tai liéu tham khao, ludn vin duoc
chia thanh 3 chuong.

Chuong 1: Nhitng van dé 1y luan vé dinh toi danh toi ¢ y gdy thuong tich
hodc gay ton hai cho strc khoe ciia ngudi khac theo phap luat hinh sy Viét Nam

Chuwong 2: Dinh t4i danh t6i ¢ ¥ gdy thuong tich hodc gy ton hai cho sirc
khoe ciia ngudi khac theo phap luat hinh sy Viét Nam tir thyc tién tai quan Thu
Dtrc, Thanh phé H6 Chi Minh.

Chuwong 3: Céac yéu cdu va bao dam dinh t6i danh ding t6i cd ¥ giy thuong

tich hodc gy ton hai cho strc khoe ctia nguoi khac theo phéap luat hinh sy Viét Na



Chuong 1
NHUNG VAN DPE LY LUAN VE PINH TQI DANH TOQI CO Y GAY
THUONG TiCH HOAC GAY TON HAI CHO SUC KHOE CUA NGUOI
KHAC THEO PHAP LUAT HINH SU VIET NAM
1.1. Khai ni¢ém vé dinh tdi danh t§i c6 y gAy thwong tich hoac giy ton hai
strc khée ctiia nguwdi khac theo phap luét hinh sy Viét Nam
1.1.1. Dinh nghia
Dinh t0i danh t6i ¢ ¥ gdy thuong tich hoic giy ton hai cho sirc khoe cua
nguoi khac 1a giai doan co ban cta qua trinh 4p dung cac quy pham phap luat hinh
su, 1a mot trong nhitng bién phap dua luat hinh sy vao cude séng xd hoi, 1a tién dé,
co s cho viée ap dung cac quy pham phdp luat khac cua phéap luét hinh sy va phéap
luat to tung hinh su, dong thoi gop phan vao viéc thuc hién duong 16i chinh sach
hinh sy cia Pang va Nha nudc. Vay, dinh toi danh t6i ¢ y gy thuong tich hoic
gay ton hai cho strc khoe ciia ngudi khac 1a gi? Trong khoa hoc phéap 1y hinh su va
t6 tung hinh su, dinh toi danh duoc hiéu “la viéc xdc dinh va ghi nhdn vé mdt phap
ly sw phu hop chinh xdc giita cac déu hiéu cua hanh vi pham t9i cu thé da dwoc
thuc hién véi cac dau hiéu cia cdu thanh toi pham da dwoc quy dinh trong quy
pham phdp ludt hinh sw” [35, Tr.9]. Tl cach hiéu trén day vé dinh toi danh c6 thé
hiéu: “Pinh t6i danh téi cé y gdy thuong tich hodc gdy ton hai cho sitc khde ciia
nguoi khdc la viéc xdc dinh va ghi nhdn vé mdt phdp Iy sw phit hop chinh xdc gitta
cdc dau hidu ciia hanh vi c6 y gdy thuwong tich hodc gdy ton hai cho sitc khde ciia
nguoi khac da xay ra tén thyc té véi cac dau hiéu cua cau thanh toi nay da dwoc
quy dinh trong phap ludt hinh Viét Nam”.
1.1.2. Chii thé dinh ti danh
Dinh t0i danh t6i ¢ ¥ gdy thuong tich hodc giy ton hai cho sirc khoe cua
ngudi khac 1a mot qué trinh logic, 14 hoat dong tu duy do ngudi tién hanh t6 tung
(bao gém diéu tra vién, kiém sat vién, thAm phan, Hoi tham nhan dan, Hoi déng xet
xtr) thye hién dé xac nhan vé mit phéap 1y sy phu hop giira cac dau hiéu cua hanh vi

nguy hiém cho xa hdi cy thé da dugc thuc hién vdi cac yeu to cau thanh tdi tdi ¢ y



gay thuong tich hodc giy t6n hai cho sirc khoe cua ngudi khic duoc quy dinh trong
Diéu 104 BLHS ndm 1999 va Diéu 134 BLHS nam 2015, hay néi cdch khac 1a viéc
xac dinh hanh vi nguy hiém cho x3d hoi cu thé da thuc hién thoa man de‘iy du hay
khong cac dau hiéu ciia cAu thanh tdi ¢b ¥ gdy thuong tich hodc gy ton hai cho st
khée cua nguoi khac.

1.1.3. Cac bwdc thwe hién dinh tji danh

Dinh t6i danh t6i ¢ y gdy thuong tich hodc gy ton hai cho stc khoe ciia
ngudi khac 1a hoat dong thuc tién ap dung phap luat hinh su, dugc coi 1 co sd va
tién dé dé cho hoat dong 4p dung phap luat. Do 1a qua trinh x4c dinh sy gidng nhau,
su trung ldp giita cac tinh tiét co ban, dién hinh ctia mot hanh vi nguy hiém cho x4
hoi dd xdy ra voi cic dau hiéu cia cau thanh t6i pham cu thé tuong timg duoc quy
dinh trong B¢ luat hinh syu. Vi thé dé dinh t6i danh chinh xéc, nguoi dinh toi can xac
dinh day du cac tinh tiét da xay ra lién quan dén vu an. Ngoai ra, ho can phai c¢6 su
hiéu biét siu sic, chinh xac phap luat hinh sy vé cau thanh toi pham tdi ¢ ¥ gy
thuong tich hodc gdy ton hai cho stric khoe cia ngudi khac theo phéap luat hinh su
Viét Nam.

Qua trinh dinh ti danh c6 y giy thuong tich hodc giy t6n hai cho strc khoe
cua nguo1 khac theo phap luat hinh sy Viét Nam dugc tién hanh theo cac bude sau:

Budc 1:Thiét 1ap, xem xét, ddnh gia dung céc tinh tiét ciia vu an da xay ra
trén thuc té khach quan.

Dbi voi bude nay, doi hoi nguoi dinh t6i danh phai déanh gia cac tinh tiét cua
vu an mot cach khéach quan, toan dién, vo tu, khong dinh kién, khdng suy dién. Phai
dua vao cac chuang cir da thu thap duoc va danh gia theo quy dinh cua BLTTHS.
MJi mot tinh tiét trong vu an budc dau danh gia chung mot cach doc lap dé thay
duoc su thé hién tinh chit cia no 1 loai hanh vi ndo. Sau do, chinh tinh tiét d6 lai
tiép tuc dit trong mi quan hé véi céc tinh tiét khac trong vu an, thi két luan vé tinh
chat caa tinh tiiét ndy méi 1a sy thé hién vé ban chat caa n6 trong ca qua trinh cua
vu an. Panh gia mdi tinh tiét cua vy an, phai dit né trong hoan canh cu thé, trong

tong thé, bién chung cua ca qua trinh phan anh dang dién bién cia vy an da xay ra.



Bai vi, cing mét tinh tiét, nhung dit trong mdi hoan canh khéc nhau thi ching khéc
nhau vé& ban chat. Két luan vé ting tinh tiét doc 1ap, khong thé phan anh dung vé
ban chat cua tinh tiét d6 trong toan bo dién bién caa vy an.

Budc 2. Lua chon ding quy pham phap luat hinh sy tuong tng dé déi chiéu
chinh xéc, day du cac ddu hiéu ciu thanh t6i pham dugc quy dinh trong quy pham
d6 véi cac tinh tiét cia hanh vi duoc thuc hién trong thuc té, trén co s& d6 dua ra
két luan c6 co s, ¢b can cir vé su déng nhét gifra hanh vi thyc té da duoc thuc hién
v6i cdu thanh toi pham duogc quy dinh trong diéu, khoan cua diéu luat vé ti cb v
gy thuong tich hodc gy ton hai cho stric khoe ciia nguoi khac. Pong thoi khi tién
hanh dinh t6i danh t6i ¢ y gdy thuong tich hodc gy ton hai cho siic khoe cia
ngudi khac c6 thé duoc thue hién c6 tinh tiét dinh khung ting ning va trong nhiing
truong hop chuan bi pham t61, pham tdi chua dat hoac déng pham, pham nhiéu toi ,
ngoai viéc néu diém, diéu khoan cua toi nay con phai vién dan céc diéu luat vé
chuin bi pham t01, pham t61 chua dat (Diéu 17, 18 B luat hinh su), déng pham
(Diéu 20 B6 luat hinh sur).

Thuc chit clia qua trinh dinh tdi danh tdi ¢6 ¥ gy thuong tich hodc giy ton
hai cho stc khée cua nguoi khac 1a sy xac dinh phu hop gitra cac dau hiéu ctia mot
hanh vi nguy hiém cho xa hoi da xay ra v6i cac dau hiéu twong ung dugce quy dinh
tai Diéu 104 BLHS nam 1999 va Diéu 134 BLHS nam 2015. Tat ca cac ddu hiéu do
duoc tap hop thanh mot hé théng lién quan chat ché voi nhau va trd thanh mot
khudn mau phép 1y 1am co s& cho ngudi tién hanh t6 tung dbi chiéu, so sanh véi cac
dau hiéu ctia mot hanh vi nguy hiém cho xa hdi xay ra & ngoai thé gidi khach quan,
tir 46 xac dinh duoc ngudi da thyc hién hanh vi nguy hiém d6 c6 pham tdi ¢b ¥ gdy
thuong tich hodc gy t6n hai cho sirc khoe cuia ngudi khac hay khong. Piéu 2 BLHS
nim 1999 va Piéu 2 BLHS niam 2015 quy dinh: “Chi ngudi ndo pham mot toi da
dugc B luat hinh sy quy dinh méi phai chiu trach nhi¢m hinh syu”. Cau thanh toi
pham chinh 1a co s¢ cia viéc truy ctru trach nhiém hinh sy va nhu vay cling 1a co s¢

phap ly cua dinh t01 danh. Boi vi t01 pham duoc quy dinh trong BLHS duédi dang



nhirg khuén miu phap 1y chira dyng nhimg ddu hiéu chung mang tinh dic trung
clia ting toi pham cu thé va khudén mau phap 1y d6 chinh 14 cau thanh toi pham.

Trong s6 cac van ban quy pham phap luét trén thi BLHS 1a co s¢ phap 1y
truc tiép cho toan bd qua trinh dinh to1 danh. Cac van ban phap luat con lai chi
v6i tinh chét 13 co s& phap 1y bo tro (gian tiép) cho qua trinh nay. Béi vi:

Thir nhat, khi xay dung cic quy pham phap luat hinh sy vé t6i ¢ ¥ gdy
thuong tich hodc giy ton hai cho sitc khoe ctia ngudi khac (nghia 1a thuc hién
churc nang t01 pham hoa) nha lam luat da tim xem cac d4u hiéu nao 1a dic trung
co ban nhat, pho bién nhat va hay duoc lap lai nhiéu nhét trong nhitng hanh vi
ay, sau d6 dién hinh héa va quy dinh chung trong BLHS véi tinh chét 1a cac dau
hiéu cau thanh toi pham.

Thir hai, diéu ludt vé t6i cd ¥ gy thuong tich hodc giy ton hai cho sirc
khoe cua nguoi khac da chira dung day du cac dau hiéu dic trung, dién hinh bat
budc khong thé thiéu dugc cta cdu thanh téi pham cb ¥ gay thuong tich hoic giy
ton hai cho stc khoe cua nguoi khac. Tat ca cac dau hiéu do tap hop thanh mot
hé thong lién quan chit ch& v6i nhau tro thanh khudén mau phap 1y (mé hinh toi
pham), lam co s& cho nguoi dinh toi danh so sanh, d6i chiéu vé6i hanh vi pham
to1 da xay ra.

Thiz ba, BLHS liét ké tat ca cac hanh vi nguy hiém cho xi hoi 1a toi
pham. Sy liét ké déy du nay thé hién mot nguyén tac da duoc quy dinh tai Diéu 2
BLHS nam 1999 va Diéu 2 BLHS nam 2015: “chi nguoi nao pham mot toi da
dwoc BLHS quy dinh moi phai chiu trach nhiém hinh su”. Quy dinh nay loai trur
kha nang cho phép bat ky mot co quan, mot t6 chtrc, mot ca nhan nao co sy thay
d6i theo hudng mo rong hay thu hep moé hinh cau thanh toi pham da dugc quy
dinh trong BLHS. Ma thim quyén nay chi do mét co quan duy nhat 1a Quéc hoi
thé hién trong BLHS.



Thir tir, cac vin ban phap luat khac chtra dung cic quy pham phép luat vé
ndi dung chi 13 su tiép tuc, cu thé hoéa cic quy pham di duoc quy dinh trong
BLHS 1a m6 hinh ciu thanh to1 pham.

Dinh t6i danh t6i ¢ y gdy thuong tich hodc gy ton hai cho sic khoe cia
ngudi khac 12 mot qua trinh phire tap duoc tién hanh qua céac giai doan t6 tung hinh
su, tu giai doan khoi t5 vu an cho dén giai doan diéu tra, truy td va xét xur, tuy nhién
& giai doan xét xir viéc dinh t6i danh c6 ¥ nghia dic biét quan trong. Giai quyét
dung dan van dé dinh toi danh 1a mot doi hoi dat ra cho mdi nguoi tién hanh t6 tung
boi 18 ddy 13 co s can thiét dau tién dé c6 thé truy ctru trach nhiém hinh su ngudi
pham t0i, xac dinh dung duoc mot ngudi pham tdi ¢d ¥ gay thuong tich hoic giy
tdn hai cho strc khoe cua nguoi khac hay to1 gi, dugc quy dinh tai diéu khoan nao
ciia BLHS, thi méi c6 thé quyét dinh ché tai twong xtmg dé ap dung. Néu dinh toi
danh t6i ¢ y gay thuong tich hodc gy ton hai cho strc khoe cta ngudi khac khong
dung c6 nghia 1a khong lya chon ding su danh gia cia Nha nudc doi voi hanh vi
nguy hiém cho xi hoi gy ra trong thyc té, lwa chon khong dtng quy pham phap
luat ap dung ddi véi hanh vi dan dén kha ning xir Iy oan sai nguoi vo toi, bo lot toi
pham, nguoi pham t01 nhe thi bi dinh td61 danh nang hon hodc nguoc lai. Diéu d6 s&
xam pham dén quyén va loi ich hop phap cta cong dan, 1am giam uy tin cta cic co
quan tu phap, anh huong dén nén phap ché xi hoi chu nghia va cudc dau tranh
phong, chdng toi pham.

Budc 3: So sanh ddi chiéu hai qué trinh trén.

Budc 4: Ra van ban &p dung phap luat chinh [a ban an va cac quyét dinh c6
can ctr va dam bao strc thuyét phuc vé 3 budce trén dé xac dinh toi danh can ap dung
d6i voi truong hop pham toi caa nguoi do.

1.1.4. Y nghia viéc dinh ti danh t4i c6 y gdy thwong tich hodc gdy ton hai
cho sirc khoe cua ngwoi khac

- Thr nhét, dinh t6i danh tdi c6 y gdy thuong tich hodc gay ton hai cho stic
khoe ctia ngudi khac dung s& 1a tién dé cho ca thé hoa trach nhiém hinh sy va c4 thé

hoa hinh phat ¢6 can ctr va ding phap luat, ap dung chinh xac cac quy dinh cua Bo
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luat hinh sy vé céc tinh tiét loai trir tinh chit toi pham cua hanh vi, hinh phat, tai
pham, quyét dinh hinh phat trong trudng hop pham nhiéu toi, an treo...

- Tht hai, dinh t6i danh t6i ¢6 y gy thuong tich hodc gy tén hai cho sirc
khée cia nguoi khac dang sé ho trg cho viéc thuc hién mot loat cac nguyén tac tién
bd duoc thira nhan chung cia luat hinh sy quéc té va luat hinh su trong nha nudc
phap quyén (nhu phap ché, trach nhiém do 168i, trach nhiém c4 nhén, binh ding
trude ludt hinh sy, khong tranh khoi trach nhiém, cong minh va nhan dao).

- Tht ba, dinh toi danh t6i ¢b ¥ gdy thuwong tich hoic giy ton hai cho sirc
khoe cua ngudi khac dung con 1a mét trong nhimg co sé dé ap dung chinh xac cac
quy pham phap luat t6 tung hinh sy vé tam giam, thoi han tam giam, khoi t vu an
hinh su, thim quyén diéu tra, thim quyén xét xir... va bang cach do, gop phan hitu
hiéu cho viéc bao vé cac quyén con nguoi trong linh vuc tu phap hinh su. “Dinh t01
danh dung s€ la tién dé cho viéc phan hoa trach nhi¢m hinh sy va ca thé hoa hinh
phat mdt cach cong minh, c6 can cur va ding phép luat”

Tht tu, dinh toi danh sai s& dan dén mot loat hau qua tiéu cuc nhu khong
dam bao dugc tinh cong minh, cd can cir va dang phap luat cua hinh phat duogc
quyét dinh, truy ctru trach nhi€ém hinh sy nguoi vo t01, bo lot ké pham t6i, tham chi
x4m pham tho bao danh dy va nhan pham, cac quyén va tu do cua céng dan nhu 13
nhitng gia tri xd hoi cao quy nhat dugc thira nhan chung trong nha nudc phap
quyén, cling nhu xdm pham nén phap ché, dong thoi con 1am giam uy tin va hiéu
luc clia cac co quan bao vé phap luat, giam hiéu qua cta cudc dau tranh phong va
chbng toi pham...

1.2. Co s& phap ly ciia dinh tdi danh tdi tdi c6 y giy thwong tich hodc giy
ton hai cho sirc khée ciia nguwoi khac theo phap luét hinh sy Viét Nam

Co s& phap 1y cta dinh t6i danh tdi ¢d ¥ gdy thuong tich hodc gy ton hai
cho strc khoe ctia nguoi khac duge quy dinh tai Piéu 104 BLHS nam 1999 (ma theo
BLHS nim 2015 1a Piéu 134), d6 1a cac yéu t6 cdu thanh tdi ¢d ¥ gy thuong tich

hodc gay ton hai cho strc khoe cua nguoi khac. Cac dAu hiéu dinh toi d6 duoc quy
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dinh trong céc yéu td cta cdu thanh toi pham gém khéach thé cua toi pham, mat
khach quan cua to1 pham, chu thé cua toi pham va mat chu quan cua tdi pham.

1.2.1. Khach thé cua toi pham

Khach thé cua t6i C ¥ gay thuong tich hodc gy ton hai cho stc khoe cia
ngudi khac chinh 13 quyén duge ton trong va bao vé vé stre khoé ctia con ngudi.

Déi tugng tac dong cua toi nay d6 1a nhitng chu thé co quyén duge ton trong
va bao vé stic khoé, d6 chinh 1a nhimg con ngudi dang sdng, dang ton tai trong thé
gi61 khach quan véi tu cach 1a mét thuce thé tu nhién cta x3 hoi.

1.2.2. Mat khach quan cuia toi pham

Mit khach quan cua t6i ndy gom hanh vi, hau qua, mdi quan hé nhan qua
gitra hanh vi va hau qua

Hanh vi khiach quan d6 1 nhitng hanh vi gy thuong tich hodc giy ton hai
cho stc khoe cua nguoi khac duge thuc hién bﬁng hanh dong hoac khong hanh
dong.

Hau qua cua to1 pham. D6 1a nhitng thiét hai do hanh vi pham t61 gay ra duoc
thé hién du6i dang thuong tich hodc ton hai cho sirc khoe ctia ngudi khac .

Hau quéa cua toi hodc giy ton hai cho stc khoe ciia nguoi khac 1a nhiing
thuong tich c6 ty 1é thuong tat tir 11% trd 18n, dy 1a ddu hiéu bat budc trong ciu
thanh t6i pham. Tuy nhién, do tinh chat nguy hiém ctia hanh vi pham t6i nén trong
mot s6 trudong hop tuy ty 18 thuong tat dudi 11% nhung van duge coi nhu thoa man
du hiéu hau qua dugc quy dinh tir diém a dén diém k khoan 1 Piéu 104 BLHS nim
1999.

Mdi quan hé nhan qua giita hanh vi va hau qua. Thé hién giita hanh vi gay
thuong tich hodc gy ton hai cho sirc khoe ciia nguoi khac véi hau qua thuong tich
hoic ton hai cho strc khoe c6 mdi quan hé nhan qua.

1.2.3. Mt chu quan cua tdi pham. Bao gém 16i, dong co, myc dich pham tdi.

Ldi 1a thai do tam 1y ciia mot nguoi d6i v6i hanh vi nguy hiém cho xa hoi

cua minh va doi véi hau qua do hanh vi dé gay ra duogc biéu hién dudi hinh thirc co
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¥ hodc vo y. Dbi voi tdi ¢ ¥ gdy thuong tich hodc gy ton hai cho strc khoe cia
ngudi khac, 18i ctia ngudi pham t6i 13 16i ¢b ¥ truc tiép hodc 16i ¢b ¥ gian tiép.

Hanh vi pham t6i ¢d ¥ gdy thuong tich hodc gy t6n hai cho sitc khoe cua
nguoi khac co thé duoc thuc hién xuit phat tor nhitng dong co (tic dong luc thuc
day pham t61) khac nhau. Tuy nhién, dbi véi dinh t6i danh t6i nay, dong co pham
t61 khong phai 1a dau hiéu bat budc.

Hanh vi pham t6i ¢ y gy thuong tich hodc gdy ton hai cho stc khoe cia
ngudi khac cé thé xudt phat tir nhimng muc dich khac nhau, nhung muc dich giy
thuong tich gy ton hai cho strc khoe ctia ngudi khac 1a du hiéu bat budc dbi véi
dinh tdi danh t01 nay. Muc dich xam pham strc khée nguoi khac dugc coi la dau
hiéu phan biét voi t6i giét ngudi, & d6 muc dich cua ngudi pham tdi 1 hudng vao
tudc doat mot cach trai phap luat tinh mang (quyén duoc sdng) ciia ngudi khac.

1.2.4. Chu thé cua t6i pham

La nguoi co niang lyc trach nhiém hinh sy va dat d6 tudi nhat dinh.

Tai khoan 1 diéu 104 Bo luat hinh sy 1a toi it nghiém trong, doi hoi chu thé
ctia t6i pham 13 ngudi c6 nang luc trach nhiém hinh sy va dat do tudi tir du 16 tudi
tro 1én.

1.3. Pinh tdi danh theo céc yéu to ciia ciu thanh tdi ¢d y gay thwong tich
hoic gy ton hai cho sirc khoe ciia nguoi khac

Toi C6 v gay thuong tich hodc gy ton hai cho sttc khoe cua ngudi khac
duogc quy dinh tai Piéu 104 BLHS nam 1999 va Diéu 134 BLHS nam 2015 1a mot
to1 thudc nhoém cac tdi1 xam pham tinh mang, strc khoe, danh du, nhan phém cua con
nguoi. Trén co s¢ khai niém td1 pham duoc quy dinh tai khoan 1 biéu 8 BLHS
cling nhu quy dinh vé t6i C6 ¥ gdy thuwong tich hodc gy ton hai cho strc khoe nguoi
khéc tai Diéu 104 BLHS nam 1999 va Diéu 134 BLHS ndm 2015 c6 thé dinh nghia
khai quat vé toi C6 ¥ gay thuong tich hodc gay ton hai cho strc khoe ngudi khac nhur
sau: Toi CO y gay thuong tich hodc gy ton hai cho sttc khoé cta nguoi khac 1a
hanh vi ¢d ¥ gy ton hai cho strc khoé ngudi khac dudi dang thuong tich hodc ton

thuong khac.
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Dinh t0i danh t6i ¢ ¥ gdy thuong tich hoic giy ton hai cho sirc khoe cua
ngudi khac theo cdu thanh t6i pham co ban 1a dinh t6i danh theo khoan 1 Diéu 104
BLHS nim 1999 (ma theo BLHS nim 2015 14 khoan 1 Diéu 134). N6i cach khac d6
1a dinh t0i danh theo céc dau hiéu dinh t9i cla t0i ndy. Céc dau hiéu dinh t9i d6
dugc quy dinh trong cc yéu té cua cAu thanh t6i pham gdm khach thé cua toi pham,
mat khach quan cua to1 pham, chu thé cua toi pham va mat chu quan cua toi pham.

- Pinh toi danh theo khach thé cua tdi ¢b ¥ gy thuong tich hodc gy ton hai
cho strc khoe ctia nguoi khac

Khach thé cua toi c¢b ¥ gdy thuong tich hodc gy ton hai cho stc khoe
ctia nguoi khac 1a quyén duge ton trong va bao vé sitc khoe ciia con ngudi duge lut
hinh su bdo v¢ va bi t01 pham xam hai. Strc khde cia con nguoi la von quy nhét cta
tirng ngudi va xa hoi. Vi vay, moi hanh vi xdm pham strc khoe con nguoi bi phap
luat hinh sy xtr 1y nghiém minh. Do d6, khach thé cua toi C6 ¥ gdy thuong tich hoic
gy ton hai cho strc khoe ctia nguoi khac chinh 13 quyén duoc ton trong va bao vé
vé strc khoé ciia con ngudi.

Khi dinh t6i danh theo khach thé cua t6i pham can luu ¥ dén ddi tuong
tac dong cua t6i pham. Pdi tuong tic dong cia tdi cd ¥ gay thuong tich hoic giy
ton hai cho strc khoe cua nguoi khac 1a b phan cua khach thé cua toi pham, b1 hanh
vi pham t0i tac dong dén dé gay thiét hai hoac de doa gay thi¢t hai cho nhitng quan
hé xa hoi duge Luat hinh sy bao vé. D6 1a nhitng chu thé c6 quyén duoc ton trong
va bao vé stic khoé, d6 chinh 1a nhimg con ngudi dang sdng, dang ton tai trong thé
gio1 khach quan voi tu cach 1a mét thuc thé tu nhién cta xa hoi. Dbi tuong tac dong
cua td1 nay chinh la nguoi khac chir khong phai 1a nguoi thue hién hanh vi CYGTT.
Mot nguoi ty gdy thuong tich cho chinh ban than minh thi khong thoa man dau hiéu
vé mit khach thé, tuy timg trudng hop cu thé co thé ciu thanh cic loai toi pham

khac nhau.
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- Dinh t6i danh theo mit khach quan cua toi ¢d ¥ giy thuong tich hodc gay
t6n hai cho strc khoe cua ngudi khac

Mit khach quan cua ti c¢b ¥ gay thuong tich hodc gy ton hai cho sitc khoe
ciia ngudi khac 12 mit bén ngoai cua tdi pham, bao gdm nhiing biéu hién cua toi
pham dién ra hodc ton tai bén ngoai thé giéi khach quan. Nhitng biéu hién bén
ngodi ma con ngudi c6 thé truc tiép nhan biét duoc, d6 13 hanh vi nguy hiém cho xa
ho6i (hanh vi khach quan), hau qua nguy hiém cho x4 hoi, méi quan hé nhan qua
gitra hanh vi va hau qua, cong cu, phuong ti€n, hoan canh, dia diém pham t01. Pinh
to1 danh theo mdt khach quan cua tdi pham, vi vay la xac dinh nhiing d4u hiéu do.

Hanh vi khach quan

Hanh vi khach quan 13 nhitng biéu hién ctia con ngudi ra bén ngoai thé gisi
khach quan dudi nhitng hinh thirc cu thé nhim dat duoc nhitng muc dich c6 chu
dinh va mong muén. Hanh vi khach quan cua tdi c6 ¥ gdy thuong tich hodc giy ton
hai cho strc khoe ctia nguoi khéc, ¢6 3 dac diém nhu sau:

- Thr nhat, hanh vi khach quan cta tdi c6 ¥ gdy thuong tich hodc giy t6n hai
cho strc khoe cua nguoi khac co tinh nguy hiém cho xa hoi, duoc thuc hién boi cac
hanh dong nhu dam, danh, chém, ban, cho udng thudc doc.. Nhirng hanh vi nay, khi
tac dong vao co thé con ngudi, gay ton thuong mot bd phan, mot sb b phan trén co
thé hodc toan bd co thé, hodc gdy ton hai bang cach lam suy giam hodc 1am mét
chtic ning ctia mdt co quan nao d6 trong co thé cua con ngudi nhu lam suy giam
kha nang lao dong, sinh hoat hoac mét kha nang suy nghi, hoc tap, lao dong sang
tao clia nan nhan.

- Thir hai, hanh vi khach quan cua toi ¢ ¥ gdy thuong tich hodc gy ton hai
cho strc khoe cta ngudi khac duge ¥ thie kiém soat va y chi diéu khién, d6 chinh 1a
hanh vi t0i ¢6 ¥ gay thuong tich hoic gy ton hai cho stc khoe cuia nguoi khac gin
lién véi y thirc chu quan ctia ngudi pham toi duge thuc hién véi 16i ) y.

- Thir ba, hanh vi khach quan cua tdi c¢6 ¥ gy thuong tich hodc gy ton hai
cho surc khoe cuia ngudi khac 1a hanh trai phap luat hinh sy: Phéap luat hinh sy ngan

cAm nhitng hanh vi xam hai stc khde ctia con nguoi, thé hién BLHS quy dinh
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nhirg hanh vi t6i ¢d ¥ gdy thuong tich hodc gy tén hai cho sirc khoe ciia ngudi
khac 1a td1 pham khi hau qua c6 tinh chét nghiém trong.

Hau qua

Hau qua cua to1 pham la thiét hai do hanh vi pham t6i gdy ra cho nhitng quan
hé x4 hoi 1a khach thé bao vé cua luat hinh sy. Thiét hai do hanh vi pham t01 gay ra
cho cac quan hé xa hoi, bao gé)m: (1) Thiét hai vé vat chat; (i1) Thiét hai vé stc
khoe; (iii) Thiét hai vé tinh than.

Thiét hai do hanh vi pham td1 hodc gay ton hai cho strc khoe cua nguoi khac
hodc gay ton hai cho sirc khoe ctia ngudi khic gy ra chu yéu 13 thiét hai vé st
khoé cuia nan nhan, nhung trong mét s6 trudng hop thi hanh vi pham t6i c6 thé gay
ra cho nan nhan thiét hai vé vat chit va tinh than.

Hau qua cua t6i hodc gdy ton hai cho stc khoe ciia nguoi khac 1a nhiing
thuong tich c6 ty 1é thuong tat tir 11% trd 1én. Tuy nhién, do tinh chat nguy hiém
ctia hanh vi pham t0i nén trong mot sé trudng hop tuy ty 1é thwong tat dudi 11%
nhung van duoc coi nhu théa man du hiéu hau qua. Nhiing trudng hop nay dugc
quy dinh tir diém a dén diém k khoan 1 Diéu 104 BLHS niam 1999 nhu sau:

a) Diing hung khi nguy hiém hodc ding thi doan gdy nguy hai cho nhiéu
nguoi.

* “Dung hung khi nguy hiém” 1a trudng hop dung vii khi hodc phuong tién
nguy hiém [15, tr.2]

b) Gay o tdt nhe cho nan nhén

Co tat 1a nhirng tat dé lai trén co thé con nguoi sau khi da chira khoi vét
thuong. B¢ 1a tinh trang co thé bi thay ddi do bi toi pham xam hai va sy thay doi
nay co thé theo sudt ca cudc doi cua ho.

C6 tat nhe 1a nhiing tat dé lai khong bi anh hudéng hodc anh huong khong
dang ké sy hoat dong binh thudng cta nan nhan so véi truée khi nguoi pham toi
gay thuong tich. Chang han: Sau khi bi danh giy tay, dd dugc b6 bot nhung tay van
khong dugc thing nhu binh thudng va c6 mot ngdn khong co dudi duoc...[23,tr.83]

“Gay c6 tat nhe cho nan nhan” 1a hau qua cua hanh vi ¢ y gy thuong tich hoic
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gdy ton hai cho strc khoe ctia nan nhan dé lai trang thai bat thuong, khong thé chita
dugc mot bd phan co thé nan nhan voi ty 1¢ thuong tat dudi 11% khi thude mot
trong cac truong hop: lam mét mot bd phin co thé cia nan nhan; lam mat chirc
nang cua mot bd phan co thé nan nhan; lam giam chtrc nang hoat dong cua mot bo
phan co thé ctia nan nhan hodc lam anh huong dén thim my ctia nan nhan. [15, tr.2]

C) Pham tgi nhiéu lan doi véi cing mét nguoi hodc doi véi nhiéu nguoi

Chi 4p dung tinh tiét pham toi nhiéu 1an ddi v6i ciing mot nguoi hodc dbi voi
nhiéu nguoi dé xét xir bi cdo theo khoan 01 Diéu 104 cia BLHS trong cac truong
hop sau day:

+ 10i ¢6 ¥ gdy thuong tich tir hai lan tro 1én ma mdi lan ty 1é thuong tat
dué6i 11%, nhung téng ty 18 thuong tat ciia tit ca cac 1an tir 11% tré 1én. Truong hop
trong cac 1an d6 chi co mot 1an ty 1& thuong tat tir 11% dén 30%, con céac lan khac
ty 18 thuong tat déu dudi 11% thi bi céo cling chi bi xét xur theo khoan 1 Diéu 104
cua BLHS.

+ Toi cd y gy thuong tich hodc gay ton hai cho stc khoe ctia hai ngudi trd
1én (co6 thé mot 1an, c6 thé nhiéu lan d6i voi mdi ngudi) ma mdi lan ty 186 thuong tat
dudi 11%, nhung tong ty 18 thuong tat ciia tit ca cac 1an tir 11% tré 1én. Truong hop
trong cac 1an d6 chi c6 mot nguoi mot lan ty 1€ thuong tat tor 11% dén 30%, con cac
1an khéac ty 18 thuong tat déu dudi 11% thi bi cdo ciing chi bi xét xur theo khoan 1
Diéu 104 ctia BLHS.

d) Déi véi tré em, phy nit dang c6 thai, ngwoi gia yéu, om dau hodc nguwoi
khac khong co kha nang tw vé

Chi &p dung tinh tiét “pham t01 ddi vai tré em, phu nit ¢o thai, nguoi gia” doi
v6i cac trudng hop pham t6i do 18i ¢b ¥, khong phu thude vao ¥ thire chu quan cua
bi c4o ¢6 nhan biét duoc hay khong nhan biét duoc nguoi bi xam hai 1a tré em, phu
nir o thai, nguoi gia.

* Tré em dugc xac dinh 12 nguoi dudi 16 tudi theo quy dinh tai Diéu 1 Luat

bao v¢, cham soc va gido duc tré em.
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* “Phy nir ¢ thai” duoc xac dinh bing cic chimg cir ching minh 14 ngudi
phu nit 46 dang mang thai, nhu: bi cdo va moi nguodi déu nhin thdy duoc hoic bi
c4o nghe duge, biét duoc tir cac ngudn thong tin khac nhau vé ngudi phu nit d6
dang mang thai. Trong truong hop thuc té khé nhan biét duoc ngudi phu nit d6
dang c6 thai hay khong hodc gitra 161 khai bi cdo va ngudi bi hai vé viée ndy ¢6 mau
thuin vé6i nhau thi dé xac dinh ngudi phu nir d6 c6 thai hay khong phai cin ct vao
két luan cta co quan chuyén mon y té hoic két luan giam dinh.

* “Ngudi gia” duoc xac dinh 13 nguoi tir 70 tudi trd 1én”

d) Boi véi 6ng, ba, cha, me, nguoi nudi dudng, thdy gido, c¢é gido ciia minh

- Ong, ba gdm ong ba ndi (ngudi sinh ra cha ciia nguoi pham toi), 6ng ba
ngoai (nguoi sinh ra me¢ cua ngudi pham to1);

- Cha, me, bao gém cha me rudt 1a nguoi da sinh ra nguodi pham tdi, cha
me nudi la nguoi tuy khong sinh ra ngudi pham td6i nhung da nhan nguoi pham toi
lam con nudi va duoc co quan nha nude cd tham quyén cong nhan.

- Nguoi nudi dudng 1a nguoi cham séc, quan 1y, gido duc nhu vai trd cia
bd me minh.

- Nan nhén phai 13 thay gido, ¢ gido tirc 12 ngudi da hoic dang lam cong
tac giang day theo bién ché hodc theo hop dong tai co quan, t6 chirc c6 chiic ning
gido duc, dao tao, day nghé dugc co quan nha nude c6 thAm quyén cho phép;

t61 cd ¥ gy thuong tich hoic gy ton hai cho strc khoe ctia nan nhan 1a vi 1y
do thyc hién nhiém vu gidao duc, dao tao, day nghé ctia ho ddi véi bi cdo, khong
phan biét nhiém vu d6 da duoc thuc hién hay dang duoc thuc hién va khong ké thoi
gian dai hay ngan.

e) C6 16 chirc

Pham tdi c6 t6 chirc 14 hinh thirc dong pham co su cdu két chit ché giita
nhing ngudi cing thyc hién t6i pham (Piéu 20 BLHS).

g) Trong thoi gian dang bi tam giit, tam giam hodac dang bi ap dung bién

phap dwa vao co so gido duc.
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Dé x4c dinh thoi gian nay can phai cin c vao quyét dinh cua co quan nha
nude co tham quyén vé thoi gian tam giit, thoi gian tam giam hodc thoi gian dang bi
ap dung bién phap dua vao co sd gido duc.

h) Thué gay thuong tich hoac gay thuong tich thué.

Céu thanh nay bao gdm hai tinh tiét CYGTT hodc giy ton hai cho sirc khoe
ctia ngudi khac 1a thué nguoi khac gay thuong tich hodc dugc thué dé gay thuong
tich. Chi can c6 mot trong hai tinh tiét trén thi nguoi pham t01 phai chiu trach nhi¢m
hinh su.

i) C6 tinh chdt cén do hodc tai pham nguy hiém

Pham tdi c6 tinh chat con db 1a truong hop thuc hién to1 pham co6 tinh hung
han cao dg, coi thuong tinh mang, strc khoe cua nguoi khac; gay thuong tich khong
c6 nguyén c¢ hoac pham tdi vi ly do nho nhen; ddm danh nguoi da man.

Tai pham la nhitng truong hop da bi két an, chua duoc x6a an tich ma lai
pham td1 do ) y hodc pham to1 rat nghiém trong, t01 dac bi¢t nghiém trong do vo y.

Tai pham nguy hiém 13 truong hop:

a. Da bi két an vé toi rat nghiém trong, t01 diac bi¢t nghiém trong do cd Y,
chua dugc x6a an tich ma lai pham t6i rat nghiém trong, tdi dac bi¢t nghiém trong
do cb ¥;

b. Da tai pham, chura dugc x6a an tich ma lai pham t6i do cd y.

k) Dé cdn tré nguoi thi hanh céng vu hodc vi Iy do céng vu ciia nan nhan

Cong vu 1a mot cong viéc ma co quan Nha nudc hodc td chirc xd hoi giao
cho mot ngudi thuc hién. Nguoi thi hanh cong vu 1a ngudi cé chirc vu, quyén han
trong co quan Nha nudc hoac td chirc x4 hoi, thi hanh nhiém vu do co quan Nha
nuéc hodc to chire xd hoi giao cho hodc nhimng cong dan dugc huy dong dé lam
nhiém vu theo ké hoach cua co quan Nha nudc céd tham quyén, phuc vu lgi ich
chung cua Nha nudc:

Can tré nguoi thi hanh cong vu 1a truong hgp nguodi pham tdi da c6 hanh vi
t6i cd y gay thuong tich cho nan nhan 1a ngudi thi hanh cong vu nham lam cho nan

nhan khong thé thuc hién duge chic nang, nhi¢m vu dugc giao. Hanh vi céan tro
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nguoi thi hanh cong vu cé thé dugc thuc hién khi nan nhan dang chuan bi dé thuc
hién cong vy, da chuan bi xong va bat dau thuc hién cong vu hoac dang thi hanh
cong vu.

Pham t01 vi 1y do cong vu cua nan nhan thé hién nhiém vu ma nan nhan duoc
giao c6 anh hudng truc tiép dén ngudi pham t6i nén ngudi pham toi da chu dong
gy thuong tich cho nan nhin. Pong co cia hanh vi gdy thuong tich gin lién véi
viéc thi hanh cong vu ctia nan nhan nham tra thu nan nhan. Hanh vi pham t61 duogc
thuc hién sau khi nan nhan da thi hanh cong vu.

Trong trudng hop t6i ¢d v gy thuong tich dé can tré ngudi thi hanh coéng vu
ma hau qua khong xdy ra, nan nhan khong bi thuong tich thi ngudi pham tdi s€ bi
truy ciru trach nhiém hinh sy theo Piéu 257 BLHS, vé t6i “Chdng nguoi thi hanh
cong vu”.

Khoan 1 Piéu 134 BLHS niam 2015 bo sung nhiing trudng hop sau:

b) Dung a-xit sunfuric (H2SO4) hodc hoa chit giy nguy hiém khac giy
thuong tich hodc gay ton hai cho sitc khoe ciia ngudi khac.

i) Loi dung chirc vu quyén han.

k) Pham tdi trong thoi gian dang bi tam giit, tam giam, dang chap hanh hinh
phat tu hodc dang bi ap dung bi¢n phdp dua vao co sé gido duc bat budc, dua vao
truong giao dudng, co so cai nghién bat budc.

* Méi quan hé giiva hanh vi va hdu qua

Toi ¢b y gdy thuong tich hodc giy ton hai cho stc khoe cua nguoi khac
thudc loai toi pham co cAu thanh vat chét, dugc thé hién qua cac d4u hiéu ctia mit
khach quan 13 hanh vi va hau qua, giita hanh vi khach quan va hau qua phai c6 méi
quan hé nhan qua. C6 nghia, hdu qua phai do chinh hanh vi toi ¢b ¥ giy thuong tich
tao ra va t6i pham hoan thanh ké tir khi nguoi pham ti gay ra hau qua.

- Pinh t6i danh theo chu thé cta toi cd ¥ gdy thuong tich hodc giy ton hai
cho strc khde cta nguoi khac

Chu thé cua toi pham theo Luat hinh sy Viét Nam chi c6 thé 1a nhirng con

ngudi cu thé va nguodi phai ¢6 nang lyc trach nhi€ém hinh sy va dat do tudi nhat
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dinh. Ning luc trach nhiém hinh su 1a mot didu kién can thiét dé c6 thé xac dinh
mot nguoi co 16i khi ho thuc hién hanh vi nguy hiém cho xa hoi.

Nhu vay dinh t6i danh theo chu thé cua tdi cd ¥ gay thuong tich hodc gy ton
hai cho strc khoe ctia ngudi khac 1a xac dinh cac dau hiéu thudc vé chi thé cua toi
nay lién quan dén d6 tudi, nang luc trach nhiém hinh sy.

“Nguoi ¢o6 nang lyc trach nhi€ém hinh sy 1a nguoi, khi thyc hién hanh vi nguy
hiém cho xi hoi c6 kha ning nhan thirc duoc tinh chat nguy hiém cho xa hoi cua
hanh vi ctia minh va c¢6 kha ning diéu khién duoc hanh vi 4y”. [10, tr.104]

Kha ning nhan thirc ctia mot ngudi chi ¢ thé co dugc, khi ngudi d6 trai qua
mot qua trinh hoat dong va gido duc nhét dinh trong diéu kién xa hoi. Trén co s do,
ho c6 kha niang nhan thirc va c6 kha nang Iya chon xtr sy khac khong nguy hiém
cho xa hoi. Vi vay, con nguoi phai dat dugoc mét do tudi nhat dinh méi c6 kha nang
nhan thirc va kha nang diéu khién hanh vi.

Céu thanh t6i pham co ban theo khoan 1 Piéu 104 BLHS nam 1999 1a toi it
nghiém trong, doi hoi chu thé 1a nguoi c6 nang lyc trach nhi¢m hinh sy va dat do
tudi tir ¢ 16 tudi tro 1én. Tuy nhién theo quy dinh tai khoan 2, Piéu 12 BLHS niam
2015 thi nguoi di 14 tudi trd 1én nhung chua di 16 tudi phai chiu trach nhiém vé toi
¢ ¥ gay thuong tich hoic gay ton hai cho strc khoe ctia ngudi khac.

- Pinh t9i danh theo mat chu quan cua toi cd ¥ gdy thuong tich hodc giy ton
hai cho strc khée cuia nguoi khac

Mit cha quan cta toi pham 1 mit bén trong cua téi nay bao gdm cac diu
hiéu 16i, dong co pham t6i, myc dich pham t6i. Nhu vay, dinh t6i danh toi cd y gay
thuong tich hodc gay t6n hai cho stc khoe ctia nguoi khac 1a xac dinh cac dau hiéu
do.

Ldi 1a thai do tam 1y ctia mot nguoi d6i v6i hanh vi nguy hiém cho xa hoi
ctia minh va d6i voi hau qua do hanh vi d6 gy ra duoc biéu hién dudi hinh thic ¢b
¥ hodc vo y. Dbi véi t6i cd v gay thuong tich hodc giy ton hai cho stic khoe ciia
ngudi khac, 18i ctia ngudi pham t6i 13 161 ¢b ¥ truc tiép hodc 16i ¢b ¥ gian tiép.

Tuy nhién khi dinh toi danh tdi cd ¥ gay thuong tich hodc giy ton hai cho
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sttc khoe cua ngudi khac, chi can xac dinh 16i 14 16i ¢6 ¥ 1a du, tic hanh vi dd xay ra
cAu thanh t6i ¢d ¥ gdy thuong tich hodc giy ton hai cho strc khoe ctia ngudi khac
xét tir goc do 16i trong mit chil quan cua toi pham.

Hanh vi pham t6i ¢ y gdy thuong tich hodc gdy ton hai cho stc khoe cia
ngudi khic co thé duoc thuc hién xuit phat tir nhitng dong co (tirc dong luc thic
day pham t61) khac nhau. Tuy nhién, dbi véi dinh t6i danh t6i nay, dong co pham
t6i khong phai 1a dau hiéu bat budc.

Hanh vi pham t6i ¢d ¥ gdy thuong tich hodc gy t6n hai cho sitc khoe cua
ngudi khac ¢ thé xuat phat tir nhitng muc dich khac nhau, nhung muc dich gay
thuong tich gy ton hai cho strc khoe ctia ngudi khac 1a ddu hiéu bat budc dbi véi
dinh td1 danh t01 nay. Muc dich xam pham strc khée nguoi khac dugce coi la dau
hiéu phéan biét voi toi giét ngudi, & d6 muc dich cua ngudi pham tdi 1a hudng vao
tudc doat mot cach trai phap luat tinh mang (quyén duoc sdng) ciia ngudi khac.

1.4. Pinh tdi danh tdi ¢ y giy thwong tich hoic giy ton hai strc khée cho
ngudi khac theo cAu thanh t§i pham ting ning

Pinh toi danh theo cdu thanh tdi pham tang nang la dinh t061 danh theo cac
dau hiéu dinh khung ting ning hay 1a cic tinh tiét dinh khung ting ning duoc quy
dinh theo khoan 2, khoan 3 Diéu 104 BLHS nam 1999 (theo BLHS nam 2015 d¢6 la
khoan 2, khoan 3, khoan 4, khoan 5 va khoan 6 Diéu 134) d6 1a nhiing tinh tiét quy
dinh tai khoan 1, Piéu 134 (nhung loai trir tinh tiét quy dinh tai diém ¢ “Gay cd tat
nhe cho nan nhan™):

a) Dung hung khi nguy hiém hodc thi doan gdy nguy hai cho tir 02 nguoi tré 1én;

Hung khi nguy hiém la vdt sdc nhon cé tinh sdt thiwong va gdy nguy hiém cao
cho nan nhéan hodc sit dung cdc thi doan cé kha nang gdy nguy hai cho nhiéu
nguoi nhie diing bom xdng, dau doc nguon nude...

b) Dung a-xit sunfuric (H2SO4) hodc hoa chat nguy hiém khac giy thuong
tich hodc gay ton hai cho sirc khoe ctia ngudi khéc;

So véi BLHS nam 1999 thi BLHS nam 2015 quy dinh thém day la mot trong

nhitng tinh tiet tang nang trach nhiém hinh su, ddc biét quy dinh a-xit sunfuric la
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mét logi a-xit thong dung va thuong dwoc sir dung dé tan céng gdy ra nhiing hdu
qua dau don vé mdt thé xdc lan tinh than cho nan nhan.

d)Phannt@iOZlﬁntrélén;

d) Pham t6i d6i voi 02 nguoi trd 1én;

e) Dbi véi ngudi dudi 16 tudi, phu nit ma biét 1a co thai, ngudi gia yéu, dm
dau hoac nguoi khac khong c6 kha nang tu vé;

) Pbi v6i ong, ba, cha, me, ngudi nudi dudng minh, thay gido, co gido cla
minh;

h) C6 t6 chirc;

1) Loi dung chtrc vy, quyén han;

k) Pham toi trong thoi gian dang bi tam gitt, tam giam, dang chap hanh hinh
phat tii hodc dang bi ap dung bién phap dua vao co s gido duc bat budc, dua vao
truong giao dudng, co sd cai nghién bat budc;

1) Thué gay thuong tich hodc gy ton hai strc khoe hodc giy thuong tich hoic
gay t6n hai sirc khoe do duogc thugé;

m) C6 tinh chat con do;

n) Tai pham nguy hiém;

0) Déi véi nguoi dang thi hanh céng vu hodc vi Iy do céng vu ciia nan nhan.

2. Pham t6i gdy thuong tich hodc gdy ton hai cho strc khoe cuia ngudi khac
ma ty 1é ton thuong co thé tir 11% dén 30% nhung thudc mot trong cac truong hop
quy dinh tai cac diém a, b, d, d, e, g, h, 1, k, I, m, n va o khoan 1 Diéu nay, thi bi
phat ti tir 02 nim dén 05 nam.

Pham t6i theo c4u thanh t6i pham ting ning khoan 2 13 cin c&r vao hau qua ti
1¢ thuong tat tir 11% dén 30% va cac du hiéu trén dé dinh khung hinh phat ting

nang.

23



3. Pham tdi gdy thuong tich hodc gdy ton hai cho sirc khde ciia nguwoi khdc
maty Ié ton thiwong co thé tir 31% dén 60%, thi bi phat tit tir 04 nam dén 07 ndm.

Pham (di theo cdu thanh téi pham tang nang tai khoan 3 la can cir vao hdu
qua la ti 1é thwong tdt tir 31% dén 60% dé dinh khung hinh phat ting néng.

4. Pham ti gdy thuwong tich hodc gdy ton hai cho sirc khde ciia nguoi khdc
ma 1y 1é ton thuwong co thé tir 31% dén 60% nhung thudc mét trong cdc truong hop
quy dinh tai cdc diém a, b, d. d e, g h i,k [, m nvao khoan I Diéu nay, thi bi
phat tii tir 07 nam dén 12 nam.

5. Pham ti gdy thwong tich hodc gdy ton hai cho sirc khde cia nguoi khéc
ma ty 1é ton thieong co thé 61% tré 1én, néu khéng thuéc truong hop quy dinh tai
diém ¢ khodn 6 Diéu nay hodc dan dén chét nguwoi, thi bi phat tir tir 10 ndm dén 15
nam.

Pham t0i theo cau thanh toi pham tang nang khoan 5 1a can ctr vao hau qua ti
1¢ thuong tat tir 61% tro 1én va cac dau hiéu trén dé dinh khung hinh phat ting ning.
6. Pham toi thuoc mot trong cdc truong hop sau, thi bi phat tu tie 12 nam dén 20
nam hodc ti chung than:a) Lam chét 02 nguoi tré 1én;b) Gdy thiwong tich hodc gdy
tén hai sirc khée cho 02 nguoi tré lén ma ty 1é ton thwong co thé ciia moi nguoi
61% tro lén;c) Gady thuwong tich vao ving mdt ciia ngwoi khdc ma ty 1é ton thuwong
co thé 61% tré lén.

Pham tdi theo cdu thanh tdi pham tang nang khoan 6 la can cit vao hdu qua
ti 1é thwong tdt va cdc truong hop ddc biét nghiém trong nhw trén dé dinh khung
hinh phat tang nang.

1.5. Pinh ti danh ti co ¥ gy thwong tich hoiic giy ton hai sirc khée cho
nguoi khac trong nhirng truweomg hop dac biét

1.5.1. Dinh t3i danh téi c6 y gdy thuwong tich hodc gdy ton hai sirc khée cho
nguwoi Khac trong triecong hop pham nhiéu tgi

Pham nhiéu t6i 1a truong hop nguoi pham to1 thuc hién nhiéu toi pham khac
nhau, trong dé c6 t6i cd y gay thuong tich hodc gy ton hai cho sttc khoe cia ngudi

khéc ma céc t0i nay chua bi xét xur nay dua ra xét xit mot lan. Nhu vdy pham nhiéu

24



t6i c6 cac dau hiéu dic trung co ban khac voi cac hinh thirc pham t6i khac, do 1a
dau hiéu lién quan dén viéc xac dinh mot ngudi di co 18i trong viée thuc hién tir hai
to1 pham trd 1én va cac hanh vi pham to1 déu duge quy dinh tai cac diéu luat khac
nhau trong phén cac t01 pham cua Bo luat hinh sy va cudi cung la diu hiéu nguoi
pham tdi chua bi xét xur v& t0i nao trong sb cac toi do.

Mot van dé co ban va cling rat quan trong khi xac dinh hanh vi pham t61 ctia
nguoi pham nhiéu toi d6 13 hanh vi pham td1 d6 1a hanh vi théa man cac d4u hiéu
cAu thanh co ban cua cac t0i danh xAm pham sitc khoe cta nguoi khac khac nhau
dugc quy dinh trong BLHS, hay d6 14 hanh vi pham nhiéu t6i dugc quy dinh trong
cung mot to1 danh nhung tai cac khoan khac nhau. Cac td6i pham ma ngudi pham toi
c6 thé thuc hién trong cung mot khoang thoi gian (trong truong hop hanh vi cu
thanh nhiéu to01) hay vao cac thoi gian khac nhau. Khi dinh t6i danh, ngudi dinh toi
danh dinh toi danh d6i véi timg ti cu thé va khi két luan ciing phai két luan theo
céc tdi cu thé ma nguoi pham to1 da thyc hién.

1.5.2. Pinh t6i danh téi cé y gdy thuwong tich hodc gdy ton hai sirc khde cho
nguoi Khac trong triecong hop dong pham

To6i ¢6 y gy thuong tich hodc gy ton hai cho stc khoe cia ngudi khac co
thé chi do mot ngudi thuc hién nhung ciing c6 thé do nhiéu ngudi cung thuc hién.
Khi ¢6 nhiéu nguoi ¢ y cing thuc hién, toi ¢ y gay thuong tich hodc gy ton hai
cho strc khoe ctia nguoi khac thi thude truong hop dong pham. Trong lut hinh su,
déng pham duogc coi 1a hinh thirc pham td1 dic biét. Co s¢ va pham vi trach nhi¢m
hinh sy trong dong pham c6 diém khac so voi trudng hop pham toi riéng 1é va do
vy c6 nhitng diéu ludt riéng quy dinh bd sung vé trach nhiém hinh su cua dong
pham ciing nhu ting loai ngudi dong pham va quy dinh nhitng nguyén tac xu li ¢6
tinh chat riéng biét cho trudng hop pham toi nay. Piéu 20 BLHS nim 1999 quy
dinh: “Pdng pham 14 trudng hop ¢ hai ngudi trd 1én ¢b y cung thuc hién mot toi
pham”.

Déng pham 1a hinh thtrc pham t61 ddc biét cua toi cd y gay thuong tich hoac

gy ton hai cho sttc khoe cta nguoi khic boi trudng hop pham tdi ndy cé nhiéu
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ngudi ¢d y tham gia. Nhu vy, dé c6 ddng pham doi hoi phai cé tir hai ngudi trd 1én
tham gia va théa méan nhiing diéu kién nhét dinh. Vi sy tham gia cia nhiéu nguoi
thi khong thé ¢o nguoi thuc hién tdi pham ma co thé ¢6 nguoi cung thuc hién toi
pham hodc c6 nguot gitp stc thuc hién td1 pham, hodc cd nguoi xui giuc thyce hién
to1 pham hodc cé nguoi td chirc thuc hién toi pham. Chi khi c6 nhiéu nguoi tham
gia vao viéc pham t6i ¢ ¥ gay thuong tich hoic gay ton hai cho sitc khée cua ngudi
khac thi viéc kiém tra cic diu hiéu cua déng pham ma&i dat ra. Sy tham gia cua
nhiéu ngudi pham t6i c6 thé 1a ddng pham va ciling c6 thé khong 1a déng pham.

Khac véi cdu thanh t6i pham co ban cua toi ¢b y gy thuong tich hodc giy
ton hai cho sirc khoe ctua nguoi khac dong pham dugc quy dinh 1 tinh tiét dinh
khung ting nang cua tdi nay. DAu hiéu cua cac hanh vi td chire, xui giuc, gitp suc
thuc hién td1i pham dugc quy dinh trong cac quy pham phén chung B luat hinh su.
D6 1a cac dau hiéu c6 tinh chat chung cho tit ca cac toi danh nhung chua phai la cau
thanh déng pham cta mot to1 pham cu thé nao. Cu thanh toi pham nay chi dugc
hinh thanh trén co s két hop cau thanh toi pham cua t6i cu thé v6i nhitng quy dinh
chung cua bo luat. Déng thoi, cac dau hiéu duge mo ta trong cAu thanh déng pham
1a dau hiéu dinh t6i cho truong hop pham t0i cua nguoi t6 chuec, nguoi xui giuc,
nguoi giap suc thye hién to1 pham.

Theo quy dinh tai Diéu 20 BLHS nim 1999 va Diéu 17 BLHS nim 2015 khi
dinh t6i d6i véi truong hop ddng pham, can xem xét, kiém tra cac dau hiéu sau day:

Thir nhat, hanh vi pham t6i ¢6 y cing tham gia gy thuong tich hoic giy ton
hai cho strc khde cuia nguoi khac phai xam hai cung khach thé. Theo d6, dé xac dinh
nhing nguoi trong déng pham c6 ¢d ¥ cing thuc hién mot toi pham hay khong. Néu
ho cuing ¢ ¥ thuc hién hanh vi nguy hiém cho x4 hoi va ciing biét 13 hanh vi caa ho
cung xam hai vao mdt khach thé, thi do 1a déng pham.

Thir hai, vé miat khach quan ctia dong pham phai thoa man hai dau hiéu: co tir
hai nguoi tro 1én va nhitng ngudi ndy c¢6 du dicu kién 1 chu thé cia toi pham, dong

thoi nhitg nguoi nay phai cung thuc hién toi pham véi 16i ¢6 y.
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Néu khong c6 mot trong nhitng hanh vi nay thi khong thé coi 13 cung thuc
hién va do vay ciing khong thé 14 ngudi dong pham. Mit khac, trong vu ddng pham
c6 thé c6 di bdn loai hanh vi tham gia nhung ciing c6 thé chi c6 mét loai hanh vi.
Nguoi dong pham c6 thé tham gia v6i mot loai hanh vi nhung ciing c¢6 thé tham gia
v6i nhiéu loai hanh vi khac nhau. Ho c6 thé tham gia tir ddu nhung ciing c6 thé
tham gia khi t6i pham da xdy ra nhung chua két thic. Bang cac hanh vi cu thé nhu
vay, nhitng ngudi tham gia vao vy 4n voi vai trdo ddng pham déu c6 hanh vi nguy
hiém cho x3 hoi. Nhitng hanh vi d6 dugc thuc hién trong mbi lién két théng nhét
v&i nhau. Hanh vi cia moi nguoi la diéu kién hd tro cho su hoat dong chung. Co thé
tat ca nhitng nguodi dong pham déu cing truc tiép thuc hién tdi pham va tong hop
nhirng hanh vi ctia ho tao thanh hanh vi pham t01 c6 du nhitng d4u hiéu cua cau
thanh t6i pham nhét dinh. Nhung cling co thé chi c6 mot hoic mot sb nguoi truc
tiép thuc hién t6i pham con nhiing ngudi khic chi c6 hanh vi gop phan vao viéc
thue hién toi pham. Hau qua cta t6i pham 13 két qua chung do hoat dong cua tt ca
nhitng ngudi tham gia vao viéc thuc hién tdi pham dua lai. Giita hanh vi ctia mdi
ngudi va hau qua cua t6i pham déu c¢6 quan hé nhan qua. Hanh vi ctia ngudi thuc
hanh 1 nguyén nhan truc tiép 1am phat sinh hau qua con hanh vi cta nhitng ngudi
khac (t6 chuc, xui giuc, giup sirc) thong qua hanh vi cia nguoi thuc hanh ma gy ra
hau qua.

Vé mit chu quan, dong pham doi hoi nhitng ngudi cung thuc hién toi pham
déu c6 16i c¢b y. Ngoai ra, ddi voi nhitng t6i pham c6 dau hiéu muc dich pham t6i 1a
dau hiéu bat budc, dong pham doi hoi nhitng nguoi cung thuc hién phai c¢6 cing
muc dich pham td1 do.

Dau hiéu 16i, khi thuc hién hanh vi nguy hiém cho xa hoi, mdi nguoi dong
pham khéng chi ¢6 ¥ v6i hanh vi ciia minh ma con biét va mong mudn sy ¢d y tham
gia clia nhitng ngudi dong pham khac. Ldi ¢6 y trong dong pham dugc thé hién trén

hai mat 1y tri va y chi.
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Déu hiéu muc dich, ngoai hai ddu hiéu cung thyc hién va cung cb ¥, dong
pham doi hoi dau hiéu cing muc dich trong trudng hop dong pham nhitng ti c6
muc dich 13 ddu hiéu bat budc.

1.6. So sanh tdi ¢d ¥ giy thwong tich hodic giy ton hai cho sirc khée cia
ngudi khac véi mot s6 toi khac vé dau hiéu phap 1y twong tw

1.6.1. So sanh t6i ¢b ¥ gay thuwong tich hodc gy tén hai cho stc khoe cua
ngudi khic véi toi ¢b ¥ gay thuong tich hodc gy ton hai cho stc khoe cia nguoi
khac trong trang thai tinh than bi kich dong manh

T6i cb ¥ gdy thuong tich hodc gy ton hai cho strc khoe ctia ngudi khac va toi
¢ y gy thuong tich hodc gay ton hai cho sitc khoe clia ngudi khac trong trang thai
tinh than bi kich dong manh c6 02 diém khéc nhau do 1a:

- VE chii thé

O t6i ¢6 y gdy thuong tich hodc gdy ton hai cho stc khoe cta ngudi khac
trong trang thai tinh than bi kich dong manh chu thé thuc hién hanh vi pham to1
trong trang thai tinh than bi kich dong manh do hanh vi trai phap luat ciia nhan nhan
d6i v6i minh hodc ddi v6i nguoi than thich ciia minh.

O t6i ¢0 y gy thuong tich hodc gy ton hai cho sitc khoe cia nguoi khac chu
thé thuc hién hanh vi pham t01 khong c6 bi kich dong manh, hoac néu co kich dong
thi cling khong phai 1a kich dong manh do hanh vi trai phap luat ciia nhan nhan doi
v6i minh hodc ddi v6i ngudi than thich ctia minh.

- V& hau qua

O t0i ¢6 ¥ gay thuong tich hodc giy ton hai cho stc khoe cua ngudi khac
trong trang thai tinh than bi kich dong manh thi hau qua thuong tich hodc giy ton
hai cho strc khoe ctia ngudi khac do hanh pham toi gdy ra ddi voi nan nhan ¢ mirc
do co ty 1€ thuong tat 1a 31% trd 1€n

O t0i ¢6 ¥ gay thuong tich hodc gy ton hai cho strc khoe ctia ngudi khac thi
thuong tich hodc gy ton hai cho strc khoe ddi v6i nan nhan & mic d co ty 1é
thuong tat 1a 11% trd 1€n, hodc ty 1¢ thuong tat dudi 11% nhung thuoc mdt trong

céc truong hop quy dinh tir diém a dén diém k khoan 1 Diéu 104 Bo luat hinh sy.
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1.6.2. So sanh tdi ¢b y gay thuwong tich hodc gy ton hai cho stc khoe cua
ngudi khic véi toi ¢b ¥ gay thuong tich hodc gy ton hai cho sic khoe cia nguoi
khac do vuot qua gidi han phong vé chinh dang

T6i cb ¥ gdy thuong tich hodc giy ton hai cho strc khoe ciia ngudi khic va toi
¢b v gay thuong tich hodc gay ton hai cho strc khoe ciia ngudi khac do vuot qua
gi6i han phong vé chinh dang c6 02 diém khac nhau d6 1a:

- V& chit thé

O t0i cb ¥ gy thuong tich hodc gy ton hai cho sitc khoe ctia ngudi khac do
vuot quéa gidi han phong vé chinh dang chi thé thue hién hanh vi pham toi do dong
co phong v¢é nhung da vuot qué gidi han phong vé chinh dang.

O t6i ¢ y gy thuong tich hodc gy ton hai cho sitc khoe cia nguoi khac cha
thé thuc hién hanh vi pham tdi khong phai do phong vé ma do nhiéu 1y do khac
nhau hoac vo cd, coi thuong phép luit...

- V& hau qua

O t6i ¢6 y gdy thuong tich hodc gdy ton hai cho stc khoe cta ngudi khac
trong do vuot qua gidi han phong v¢ chinh dang thi hau qua thuong tich hodc gay
ton hai cho strc khoe cuia ngudi khac do hanh pham toi gy ra ddi voi nan nhan ¢
murc do co ty 1€ thuong tat 1a 31% tro 1én

O t0i ¢b ¥ gy thuong tich hodc gy ton hai cho strc khoe ctia nguoi khac thi
thuong tich hodc gdy ton hai cho sitc khée dbi v4i nan nhan & muc do co ty 18
thuong tat 1a 11% tr& 1€n, hodc ty 1¢ thuong tat dudi 11% nhung thuoc mdt trong
cac truong hop quy dinh tir diém a dén diém k khoan 1 Diéu 104 Bo luat hinh sy.

Két luan chuwong 1

Qua nghién ctru nhitng van dé 1y luan vé dinh toi danh tdi ¢d ¥ gdy thuong
tich hodc gy ton hai cho stc khoe ctia nguoi khac cho thdy duoc vai tro, ¥ nghia
quan trong cling nhu cac giai doan cua vi¢c dinh t0i1 danh tdi ndy. Nhitng quy dinh
nay, 1a co sé 14 tién dé quan trong trong viéc quyét dinh qua trinh ap dung phép luat
trong thuc tién diéu tra, truy t6, xét xtr dung ngudi, dung toi, dung phap luat, tranh

lam oan ngudi vo t6i. Chung ta thiy rang, viéc dinh t6i danh dung c6 ¥ nghia rat
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quan trong, la tién dé cho viéc phan hoa trach nhiém hinh su va ca thé hoa hinh phat
mot cach cong minh c6 can ctr phap luat va viéc dinh to1 danh dung sé hd trg cho
viéc thuc hién mdt loat cac nguyén tac tién bd duoc thira nhan trong Nha nudc phap
quyén nhu: Nguyén tic phap ché, trach nhiém do 15i, trach nhiém ca nhan, binh
ddng trude phap luat hinh su, nguyén tic nhan dao va nguyén tic khong tranh khoi

trach nhiém.
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Chuong 2:
PINH TQI DANH TQI CO Y GAY THUONG TiCH HOAC GAY TON HAI
SUC KHOE CUA NGUOI KHAC THEO PHAP LUAT HINH SU VIET NAM
TU THUC TIEN QUAN THU PUC, THANH PHO HO CHi MINH

2.1. Khdi qudt tinh hinh thu ly, xét xir tpi co y gdy thwong tich hodc gdy
ton hai cho stec khée ciia nguwoi khdc trén dia ban quin Thii Pirc, Thanh phé Hé
Chi Minh

Trong 05 nam tir 2011 dén 2015, Tda 4n nhan dan quan Tha D, Thanh phd
Ho Chi Minh d3 thu 1y 233 vu an vé t6i ¢d ¥ gy thuong tich hodc gay ton hai strc
cho khée ciia ngudi khac, kip thoi dua ra xét xtr nhiéu vy an ¢6 qui mé 16n, nhiéu
vu xdm pham tinh mang, sttc khoe, tai san...gay hau qua nghiém trong, nhiéu vu 4n
dugc du luan quan tdm. Qua d6 da gop phan tich cuc vao cong tac dau tranh phong
chdng t6i pham va tuyén truyén phap luat. Mic du 4p luc luong 4n trén timg Tham
phan 12 rat 16n nhung luong 4n tén qua han luat dinh khong ngimg giam xudng, ti 16
an bi hay sira luén thap hon muc qui dinh cia TANDTC.

Qua thuc tién xét xir ciia Toa 4n nhan dan quan Thu Dtc, Thanh phd HO Chi
Minh trong nhitng nim qua thi t6i pham tdi c¢6 y gdy thuong tich hodc giy ton hai
cho sirc khoe ciia nguoi khac chiém ti 18 cao nhat trong nhom cic t6i pham xam
pham vé tinh mang sitc khoe. Thong qua cong tac xét xt, to chirc cac phién toa xét
xtr luu dong dbi vai toi pham toi ¢d ¥ gdy thuong tich hodc gay ton hai cho sirc
khée cua nguodi khac khéc tai dia ban doi tuong thuc hién hanh vi pham t01 da c6 tac
dung thiét thyc tuyén truyén phép luat va ran de toi pham.

Tuy nhién, bén canh nhitng thanh tich dat dugc thi thuc tién chat lugng cong
tac diéu tra, truy tb, xét xir toi pham toi cd y gy thuong tich hodc gy ton hai cho
sttc khoe cta ngudi khac thuong gip nhiéu khé khin, phic tap, kéo dai, di giy
nhiéu du luan khong tét trong nhan dan, do chét lugng diéu tra, truy t6 dan dén tinh
trang ho so phai tra diéu tra bo sung nhiéu, nhiéu lan nhung tap trung chu yéu la
xung dot vé phap luat gilta cac co quan tién hanh t tung giy ra nhitng hoai nghi,

lam giam hiéu qua trong viéc d4u tranh phong chéng t6i pham.
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Viéc giam dinh phap y thuong tich cho nan nhan chwa dam bao vé thoi han,
con nhiéu bat cdp din dén nhiéu truong hop giam dinh nhiéu lan nhung két qua
hoan toan trai ngugc nhau, 1lam cho viéce truy t, xét xir gip nhiéu kho khan.

Bén canh do, viéc truy td va xét xir cac bi cdo, con nhiéu quan diém khac
nhau chua théng nhat trong viéc xtr Iy t6i pham, 1a mét trong nhitng nguyén nhan
dan dén tinh trang s6 luong vu 4n tra diu tra bd sung ludn chiém ty 18 16n trong cac
t6i pham. Mot s6 vu an xét xtr kéo dai do phai phiic tham, giam dbc tham huy an,
phai xir Iy lai tir dAu, 1am giam hiéu qua trong cong tac d4u tranh phong chéng toi
pham t6i c¢6 y gay thuong tich hodc gay ton hai cho sirc khoe ciia nguoi khac.

Thuc trang d6 duogc thé hién qua s6 liéu théng ké vé cong tac thu ly xét xur
t6i pham toi c¢d ¥ gdy thuong tich hodc gy ton hai cho strc khoe ciia ngudi khac tai
quan Thi Dire, Thanh phd Ho Chi Minh nhu sau:

Bing 2. 1. Phén tich tinh hinh thu Iy xét xir tji c6 y gdy thwong tich hodc gy
ton hai cho sikc khée nguwoi khdc trong thoi gian tiv 2011 — 2015

Tra lai| |
. , So dinh
, Chuyén | So da xét | Vién
So thu ly . . chi vu | Con lai
ho so X kiém ]
] an
Nam sat
. | Sb . | S6 1 Sé 1 Sé 1 Sé
, So bi | So So So So So
Sovu | bi bi bi bi bi
cao vu|  |vu v va| o fva |
cao cao cao cao cao
2011 36 57 0 |0 21 |29 |12 |23 |0 |O 3 |5
2012 47 60 0 |0 22 |25 |15(/20 |0 |O 10 | 15
2013 58 97 0 |0 33 |54 |11 (28 |0 |O 14 | 15
2014 63 90 0 |0 42 |62 |14 |21 |2 |2 5 |5
2015 56 104 0 |0 37 |52 |17 149 |0 |0 1 |1
Téng cong | 233 375 0 |0 155 [ 222 |69 | 141 |2 |2 33 |41

(Nguon Toa én nhan déan qudn Thit Pire, Thanh phé Ho Chi Minh)
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Bing 2.2. Thuc trang dp dung cdc ché tai doi véi cdc bi cdo pham tdi cé y gdy
thwong tich hodc gdy ton hai cho sirc khée nguwoi khdc tiv nam 2011 dén niam 2015
trén dia ban qudn Thii Pirc, Thanh phé Hé Chi Minh.

Giai Quyét | Hinh phat
Phat | Phat tu trén
Cai Phat tu ,
Phat tu tir | 15 ndm dén
tao } . | trén 3
Nam Bi An | ta dén trén 7 | chung than
Vu ] khéng nim .
Cao ) treo | 03 . den
giam dén 7
nam 15
giir nam 5
nam
2011 |21 29 00 01 |20 08 00 00
2012 |22 25 00 02 |14 09 00 00
2013 |33 54 00 09 |25 15 05 00
2014 | 42 62 00 06 |50 06 00 00
2015 |37 52 00 04 |30 17 01 00
Tong
155 222 |00 22 1139 55 06 00
cong

(Nguon Toa én nhan dian qudn Thii Pire, Thanh pho Ho Chi Minh)

2.2. Thue tién dinh tdi danh ti c6 y giy thwong tich hoic giy ton hai
cho sirc khée ciia ngwoi khac theo ciu thanh tdi pham co ban

2.2.1. Thuec tién dinh tdi danh

Trong thoi han 05 nam tir 2011 dén 2015, nhu d3 nhan manh, Toa 4n nhan
dan quin Tha Pic, Thanh phd H6 Chi Minh di xét xtr 155 vu an véi 222 bi c4o
pham t6i ¢b ¥ gdy thuong tich hodc gy ton hai cho strc khoe ctia ngudi khac dugc
quy dinh tai Diéu 104 BLHS nam 1999. Trong do, ¢6 25 vu voi 38 bi cdo c6 khang
cdo khang nghi xét xir phuc thim. Toa 4n nhan dan TP. HS Chi Minh d3 xét xur
phtc tham tuyén y an 24 vy, hity 01 vu tir ¢b ¥ gdy thuong tich chuyén sang t6i ¢b ¥
gay thuong tich trong trang thai tinh than bi kich déng. Thé hién qua bang théng ké
duéi day:
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Bing 2.3. Thuc trang xét xir phiic thim tdi co y gdy thwong tich hodc gdy
ton hai cho sirc khée ciia ngwoi khdc ciia Toa dn nhan dian Thanh phé Ho Chi

Minh déi véi cdc vu dn do TAND quén Thii Dirc, Thanh phé Hé Chi Minh xét

xir so' thiam

Giai Quyét Khang cao, khang nghi
Nam Stra toi

Vu | BiCao | Vu Bicao | Y an Huy an

danh

2011 21 29 05 10 05 01 01
2012 22 25 08 12 08 00 00
2013 33 o4 10 18 08 00 00
2014 42 62 07 06 03 00 00
2015 37 52 03 05 03 00 00
Téng

155 | 222 33 51 27 00 00
cong

(Nguon Toa én nhan dan qudn Thii Pire, Thanh pho Ho Chi Minh)

Tir thue tién xét xtr trén, vé co ban Tda 4n nhan dan quan Thu Ptc, Thanh
ph6 Hb6 Chi Minh d3 dinh t6i danh dung, ¢ cin cr va dung quy dinh ciia phap luat.
Viéc dinh t6i danh dting xuét phat tir BLHS c6 quy dinh rd rang, d6i ngii can bo 1am
cong tac xét xtr (tham phan va hoi tham nhan dan) c6 trinh d6 chuyén mon nghiép
vu cao, am hiéu phap luat, c6 kinh nghiém xét xir, c6 trach nhiém, bon phan trudc
con ngudi. Pinh tdi danh ding di tac dong tich cuc dén nguoi pham toi, giup ho
nhan thirc dugc hanh vi pham t6i ctia minh la vi pham phap luat, xdam pham dén
quyén duoc bao vé va ton trong stirc khoe cua con ngudi, phong ngira tai pham va
ran de gido duc ngudi khac, dong thdi bao vé quyén va loi ich hop phap ciia nguoi
bi hai.

2.2.2. Khé khén, vuwéng mdc, sai lam trong dinh tdi danh theo ciu thanh
t0i pham co bdn va nguyén nhan

Hoat dong dinh t§i danh nhu da nhan manh ¢6 tim quan trong mang tinh
quyét dinh dbi v6i hoat dong xét xtr. Tuy nhién qua cong tac xét xir thyc tién ciing
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nhu nghién ctru mot sé ban an dién hinh ctua Toa 4n nhan dan quin Thu DPéc, Thanh
ph6 Ho Chi Minh xét xtr dbi véi toi ¢b ¥ gay thuwong tich hodc gy ton hai cho sirc
khoe cua nguoi khac di cho thay rang tir Iy luan dén thuc tidn xét xir van c6 nhitng
khoang céach kha xa. Hoat dong dinh td1 danh sai trong thuc tién xét xir d3 dan dén
nhirng sai 14m nghiém trong trong ap dung phép luat hinh s, tic gia xin phén tich
mot s6 vu an dién hinh dé lam rd van dé nay:

Vu 4n v6i ban an sé 12/2011/HSST ngay 27/7/2011 ctia TAND quéan Thu
Dtrc, Thanh phé HO6 Chi Minh xét xtr d6i v6i Phan Thi D3u va Nguyén Thi Thu Ha
vé t0i ¢b y gay thuong tich c¢6 ndi dung: Do c6 mau thuan vé viéc Nguyén Thi Thu
Ha nghi ngd ba Phan Thi DAu néi voi anh Nguyén Bao Ngan (1a chong cua chi Ha)
biét sy viéc Ha c6 quan hé nam nit bat chinh v6i anh Nguyén Duy Cudng. Nén luc
18h30° ngay 18/02/2009, chi Ha di cung anh Ngan, anh Cudng, Nguyén Ngoc Bich
Van va Tran Hoang Long dén gip ba DAu tai xe ban banh mi trudc Buu dién quan
Thu Ptrc, Thanh phé HO Chi Minh. Tai ddy, Ha giy gd chudi mang roi lao vao x6
x4t v6i ba Dau. Lic nay ba Dau dang cam trén tay phai con dao dai 30cm (dung xat
thit ban banh mi) lién chém mot nhat tir trén xudng trang vao dau chi Ha giy
thuong tich. Ngay lac d6, chi Ha chyp lay con dao ciia ba Dau giang co nén chi Ha
bi mot vét thuong & 10ng ban tay trai va ddy ba Dau té ngdi trén ghé nhwa. Chi Ha
lién 1dy con dao Thai Lan dai 18,5cm trén xe banh mi ciia ba Dau dam nhiéu nhat
tring vao ving ngyc, ving mit, ving dau va c6 ctia ba Dau 1am con dao bi gy can.
Sau d6, moi ngudi can ngan dua ca hai nguoi dén Bénh vién quan Thu Duc, Thanh
phé HO Chi Minh. Theo két qua giam dinh thuong tat s6 1200/TgT.09 ngay
17/8/2009 két luan Nguyén Thi Thu Ha bi thuong tich: “vét thuwong dau tai ving
tran gdy rdach da, mit ban ngoadi xwong so dai 04cm, da dwoc diéu tri khdu vét
thwong, hién con seo tran 10 x 0,2cm, anh hwéng tham my. Vét thiwong ban tay trai
dd dwoc diéu tri hién con dau rdat mo tai long ban tay, on dinh. Ti 1¢ thuong tdt toan
b 21% vinh vién”. Theo két qua giam dinh thuong tat s6 778/TgT.09 ngay
09/6/2009 cta Trung tim phap y TP. H6 Chi Minh két luan Phan Thi Dau bj

thuong tich: “Pa vét thieong phan mém gady rach da tao seo trén mdt trdi 3 x 0,1cm;
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seo ma trai 1,5 x 0,1cm, seo mo ma phai 1 x 0,1cm; 2,5 x 0l,cm va 0,5 x 0,1cm co
danh hieong tham my mét phan. Pa vét thwong phdn mém tao seo vét giam sdc t6 gia
vung 6 trdi 9 x 0,1cm, 6n dinh. Ti 1¢ thwong tdt toan bo. 13% vinh vién”.

Tda an nhan dan quan Thia Pire, Thanh phé H6 Chi Minh d3 xét xir va tuyén
bd bi cdo Phan Thi Dau pham t6i c6 y gdy thuong tich theo khoan 2, Diéu 104
BLHS, xir phat 02 nim ti; Nguyén Thi Thu Ha pham tdi ¢6 ¥ gdy thuong tich theo
khodan 2, Diéu 104 véi tinh tiét giam nhe trach nhiém hinh sy theo quy dinh tai diém
d, khoan 1, Diéu 46 BLHS la “pham toi trong truong hop bi kich dong vé tinh than
do hanh vi trdi phap ludt cua nguoi bi hai hodc nguoi khac gdy ra”, xu phat 01
nam tu. Sau d6 chi Ha khang céo xin dugc gidm nhe hinh phat. Toa &n nhan dan TP.
H6 Chi Minh nhan dinh hanh vi ctia Nguyén Thi Thu Ha c6 ddu hiéu pham t6i ¢6 ¥
gy thuong tich trong trang thai tinh than bi kich dong manh theo khoan 1, Diéu
105 BLHS nén hay mét phan ban 4n chuyén ho so cho Toa an nhan dan quan Thi
Ptrc, Thanh phé H6 Chi Minh xét xir theo toi danh trén. Sau d6 Nguyén Thi Thu Ha
dd duge dinh chi diéu tra vi ti 18 thuong tat gay ra cho ba Dau chua du dinh luong
dé xtr Iy vé toi cb y gay thuong tich trong trang thai tinh than bi kich dong manh.

Qua phan tich céc vu an trén cé thé théy viéc dinh t01 danh khong chinh xac
d3 anh hudng nghiém trong dén quyén va loi ich hop phap cua nguoi thuc hién
hanh vi pham t9i, tao ra sy mat binh ding va sai 1dm nghiém trong trong viéc ap
dung phép luat. Cuing mot hanh vi pham tdi nhung phai chiu hinh phat hoan toan
khac nhau. Bén canh d6 con vi pham nghiém trong vé thdi han tam giam, tam gilr
trong qué trinh diéu tra, truy to, xét xtr va thoi han xoa 4n tich. ..

Mic du viéc dinh toi danh toi ¢ y gay thuong tich hoac gay ton hai cho
st khde cua nguoi khac cua cac co quan tién hanh tb tung hinh sy quan Thu
Dtrc, Thanh phé HO Chi Minh trong nhitng nim qua dam bao diing, chinh xac toi
danh ma nguoi thuc hién hanh vi pham td1 gdy ra. Tuy nhién cling c6 nhitng sai

lam, thiéu sét trong viéc xac dinh t6i danh, dinh tdi danh sai so voi dién bién
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hanh vi pham toi, diéu nay da lam anh hudong dén chat lugng, hiéu qua cua viéc
dinh toi danh..

Viéc dinh toi danh toi c6 ¥ gdy thuong tich hodc gy ton hai cho sit khoe
ciia ngudi khac trén dia ban quan Thi Pic, Thanh phd HO Chi Minh cho thiy
nhitng kho khin, vudng mic sau day:

Thr nhat, Diéu 104 BLHS nam 1999 quy dinh, nguoi c6 hanh vi ¢d y gay
thuong tich hodc gy ton hai cho stc khoe cua ngudi khac cé ty 16 thuong tat dudi
11% nhung néu c6 thém mot trong cac dau hiéu duge quy dinh tir diém a dén diém
k khoan 1 thi van cdu thanh toi pham. Tuy nhién, do diéu luat khong quy dinh mirc
ty 1& thuong tat toi thiéu 13 bao nhiéu phan trim dé truy ctru trach nhiém hinh su nén
¢6 trudng hop ngudi gy thuong tich cho ngudi khac 1am ton hai 1% strc khoe ciing
c6 thé bi truy ctu trach nhiém hinh sy.

Tht hai 13, nhiéu t6i chua c6 ranh gidi 16 rang nhu ¢d ¥ gay thuong tich véi
cd v gay thuong tich trong trang thai tinh than kich dong manh, hay c6 y gy
thuong tich dan dén chét ngudi voi t6i giét nguoi... Vi thé, viéc xac dinh t6i danh
ctia ngudi pham t6i thudng gy ra nhiéu quan diém khac nhau giita cac nganh t6
tung ciing nhu gitta cac cip xét xur.

Tht ba 13, Trong toi c6 ¥ gay thuong tich do vugt qua phong vé chinh dang,
1am sao xac dinh sy chong tra nhu thé nao 1a can thiét hay khong can thiét?

2.3 Thuee tién dinh tdi danh tpi cé y gdy thwong tich hodc gdy ton hai cho
sivc khée ciia ngwoi khdc theo ciu thanh ting ning

2.3.1. Thuec tién dinh tpi danh

Thuc tién dinh toi danh tdi ¢6 ¥ gdy thuong tich hodc giy ton hai cho sirc
khoe ctia ngudi khac trén dia ban quan Thi Pirc, Thanh phd HO Chi Minh trong
thoi gian tir nam 2011 dén nam 2015 cho thiy trong tong sd 155 vu vé tdi noi trén
¢6 61 vu duogc dinh toi danh theo cdu thanh tdng nang, trong s6 d6 ¢o6 21 vu bi

khang cao hoic khang nghi, thé hién qua bang thong ké dudi day:
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Bing 2.4. Thuc trang xét xir phiic thim tdi co y gdy thwong tich hodc gdy
ton hai cho sirc khée ciia ngwoi khdc ciia Toa dn nhéan dian Thanh phé Ho Chi
Minh déi véi cdc vu dn do TAND quén Thii Dirc, Thanh phé Hé Chi Minh xét

xi¢ 50 thdm theo ciu thanh ting ning.

Giai Quyét Khang c40, khang nghi
Nim Sitra tdi

Vu |BiCao | Vu Bicao | Y an Huy an

danh

2011 21 29 03 05 03 00 00
2012 22 25 05 07 03 00 00
2013 33 54 07 08 08 00 00
2014 42 62 04 05 03 00 00
2015 37 52 02 03 02 00 00
Tong

155 | 222 21 28 19 00 00
cong

(Nguon Toa én nhdn déan qudn Thii Pire, Thanh pho Ho Chi Minh)

Tur thuc tién xét xir trén, vé co ban Toa an nhan dan quan Tha Puc, Thanh
phd Hb Chi Minh d3 dinh t6i danh dung, c6 cin cir va dung quy dinh ctia phap luit.
Viéc dinh t6i danh dting xuat phat tir BLHS c6 quy dinh rd rang, d6i ngii can bo 1am
cong tac xét xir (tham phan va hoi thim nhan dan) c6 trinh d6 chuyén mon nghiép
vu cao, am hiéu phap luat, c6 kinh nghiém xét xir, ¢ trach nhiém, bon phan trudc
con nguoi. Pinh t01 danh ding da tac dong tich cuc dén ngudi pham toi, gitp ho
nhan thirc dugc hanh vi pham t6i ctia minh 1a vi pham phap luat, xdm pham dén
quyén duoc bao vé va ton trong strc khoe ciia con ngudi, phong ngira tai pham va
ran de gido duc ngudi khac, dong thdi bao vé quyén va loi ich hop phap ctia nguoi

bi hai.
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2.3.2 Khé khin, vueéng mic, sai 1am trong dinh tdi danh tdi cd y giy
thwong tich hoiic giy tén hai cho sirc khoe ciia ngwdi khac theo ciu thanh tdi
pham tang nang.

* Thyc tién dinh t6i danh toi ¢ ¥ gdy thuong tich hodc giy t6n hai cho sirc
khoe cua nguoi khac theo cau thanh ting ning cho thdy Toa an nhan dan quan Thu
Dtrc, Thanh phé H6 Chi Minh van con mét sd truong hop dinh to6i danh khéng
dang. Dudi day la mdt trong nhitng truong hgp nhu vay:

- Tai ban an hinh su s6 152/2014/HSST ngay 26/7/2014 TAND quan Tha
Ptc, Thanh phé HO Chi Minh di xét xtr bi cdo Nguyén Minh Trung vé tdi ¢b ¥ gdy
thuong tich va ap dung khoan 2 diéu 104 thudc diém b (gdy c6 tat nhe cho nan
nhan) khoan 1 Diéu 104, Piém p khoan 1 cia BLHS xtr phat Nguyén Minh Trung
02 nam tu.

Vu 4n c6 ndi dung tom tat: Ong HO6 Cong Danh 13 bao vé khu cong nghiép
Linh Trung, quan Tha Pirc, Thanh phé H6 Chi Minh. Do ¢6 méu thuin véi nhau
truéc d6 nén khi Nguyén Minh Trung vao lam viéc thi Ha Cong Danh yéu cau xuat
trinh thé nhung Nguyén Minh Trung khong xuat trinh duoc thé nén Ha Céng Danh
khong cho vao, hai bén cai vd dan dén x6 xat nhau, Nguyén Minh Trung da 1ay mot
khuc ciy can d6 danh mot cai trang vao thai dwong va ving mit bén trai cia Ha
Cong Danh giy thuong tich. Két luan giam dinh phap y s6 151/TGT.13 ngay
26/02/2013 cta Trung tdm phap y, so y té Thanh phé H6 Chi Minh két luan gidm
dinh phép y thuong tat H6 Coéng Danh: Pa vét thuong phan mém hién con: Vét ting
sic to da phang kich thudc 1,5x1 cm tai thai duwong trai. Hai seo mau nau phang tai
ving go ma trai kich thude 4,5x0,3 cm va 1,5x0,2 cm c¢6 anh huong thim my. Mirc
d6 ton hai strc khoe do thuong tich gay ra la 17%

Vi hanh vi trén, ban an da xét xir bi cdo Nguy@n Minh Trung vé toi ¢6 y gay
thuong tich 1a dung toi danh. Tuy nhién &p dung tinh tiét dinh khung ting ting gay
td tat nhe cho nan nan theo diém b khoan 1 Diéu 104 va tir d6 xét xir bi cdo theo
khoan 2 Diéu 104 cua BLHS la khong dang, boi 1& cin cr vao nghi quyét
02/2003/NQ-HPTP ngay 17/4/2003 ctia Hoi dong tham phan Toa an nhan tbi cao
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huéng dan ap dung mét sé quy dinh cua Bo luat hinh sy thi chi dugc ap dung tinh
tiét gay co tat nhe cho nhan nhan khi ty 18 thuong tat cia nhan nhan dudi 11% khi
thudc trudng hop 1am anh hudng dén tham my caa nan nhan.

- Tai ban an hinh su s6 357/2015/HSST ngay 09/8/2015, TAND quén Thu
Dtrc, Thanh phd HS Chi Minh d3 xét xir bi cdo Lam Quang Diing vé t6i ¢b v gy
thuong tich va ap dung khoan 2 diéu 104 thudc (diém d khoan 1 didu 104- d6i véi
phu nir dang c6 thai), Piém p khoan 1 cua BLHS xtr phat LAm Quang Diing 02 nim
06 thang tu.

Noi dung vu 4n nhu sau: Do truéc d6 ba Hoang Thi My Hién c6 xay ra mau
thuan trong viéc budn ban v4i me rudt ciia Lam Quang Diing 1a ba H6 Kim Phung
nén Diing va Hién xay ra cdi vd. Do tc gian, khoang 20 gid 20 phut ngay
21/02/2016 trong luc dang nhau tai nha; Diing nhé chuyén cii nén chay xudng ké
bép ldy mot cay kéo dung dé cit thyc pham gidu vao tii quan bén phai, sau do
Diing mugn xe mo t6 loai Yamaha Exciter mau do den, bién kiém soat 52X1-5158
ctia ong Chau Thanh Phuong dé di cong chuyén. Diing diéu khién xe Exciter mau
do den, bién kiém soat 52X1-5158 dén quan bun riéu cua ba Hién trude sd nha 69,
Quéc 16 13, khu phé 1, phuong Hiép Binh Chanh, quan Tha Puc, Thanh phé Ho
Chi Minh d tim ba Hién néi chuyén. Khi dén noi, Diing dung xe cach ba Hién
khoang 01 mét, ba Hién thdy Diing nén dimg day thi Diing dung tay phai lay cay
kéo trong tdi quan ra ddm mot cai tring tay trai ba Hién nén ba Hién bo chay
nhung bi vap ngd, lac nay Diing tiép tuc dung kéo dam trang dau ba Hién giy
thuong tich. Sau d6 Diing cAm kéo, diéu khién xe tau thoat. Ba Hién dugc ngudi
dan dua di cip ctru tai Bénh vién nhan dan Gia Dinh.

Ngay 21/02/2016 ba Hién c6 don yéu cau xir Iy hinh sy di voi Lam Quang
Diing.

Tai ban Két luan gidm dinh phap y vé thuong tich s 98/TgT.16 ngay
01/3/2016 cia Trung tdim Phap y — S6' Y té Thanh phé H6 Chi Minh két luan
thuong tich cia ba Hoang Thi My Hién bi thuong tat 17%.
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Tai ban Két luan giam dinh phap y sb 99/TgT.16 ngay 01/3/2016 cua Trung
tam Phap y — S& Y té Thanh phd H6 Chi Minh két luan ba Hoang Thi My Hién
dang co6 thai 02 thang.

Ban 4n nhan dinh bi cao Lam Quang Diing da c6 hanh vi dung cay kéo la
hung khi nguy hiém gay thuong tich cho ba Hoang Thi My Hién 14 ngudi dang co
thai, ba Hién bi thuong tat 17% nén di 4p dung khoan 2 diéu 104 BLHS (thudc
truong hop dung hung khi nguy hiém quy dinh tai diém a khoan 1 va d6i voi phuy nit
dang c6 thai quy dinh tai diém d khoan 1) xtr phat bi cdo Diing 02 nim 06 thang tu
vé t0i cd ¥ gy thuong tich. Tac gia nhan thy rang viéc xét xir bi cdo voi tinh tiét
dinh khung ting ning dbi v6i phu nit dang c6 thai quy dinh tai diém d khoan 1 diéu
104 13 chua c6 dam bao cin ct viing chic boi 18 10i khai cta bi cdo Diing tai co
quan diéu tra ciing nhu tai phién toa déu xac dinh bi cao khong biét ba Hién dang c6
thai, hon nita ba Hién m&i mang thai duoc 02 thang thi dé nguoi khac nhan biét ba
Hién c6 thai hay khong 1a diéu rat kho, phap luat hinh sy hién nay ciing chua c6
huéng dan khoan nay dé 1a biét duoc ho dang cé thai hay chi can thuc té ho dang c6
thai ma khong can ¥ chi chil quan cta bi cdo 13 biét ho dang c6 thai ma vin cb ¥ giy
thuong tich.

* Trong qud trinh dinh tdi cé ¥ gdy thwong tich hodc gdy ton hai cho sirc
khée ciia nguwoi khdc trén dia ban qudan Thii Pirc, Thanh phé Hé Chi Minh theo cdu
thanh téi pham ting ndng, Toa dn gdp khé khan, han ché dan dén sai lam dé la:

- Kho khin trong 4p dung tinh tiét “Pham t6i nhiéu lan hodc ddi voi
nhiéu ngudi’’ tai diém c khoan 1 Piéu 104 cua BLHS.

Theo Nghi quyét s6 01/NQ-HDTP ngay 12/5/2006 cua Hoi ddong Tham phan
TANDTC huéng dan vé tinh tiét “Pham t6i nhiéu lan ddi voi cing mot ngudi hodc
d6i v6i nhiéu nguoi” quy dinh tai diém ¢ khoan 1 Diéu 104 BLHS, thi chi 4p dung
tinh tiét “Pham toi nhiéu lan ddi voi cing mot nguoi hodc d6i voi nhiéu nguoi” quy
dinh tai diém ¢ khoan 1 Diéu 104 BLHS dé xét xir bi céo theo khoan 1 Diéu 104
BLHS trong cac truong hop sau day:
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Vi du 1: Bi danh hodc thuong tich tir hai lan tré 1én ma mdi 1an ty 1¢ thuong
tat dudi 11%, nhung tong ty 16 thuong tat cia tit ca cac 1an tir 11% trd 1én.

b1, Truong hop trong cac 1an d6 chi c6 mot 1an ty 16 thuong tat tir 11 % dén
30%, con cac lan khac ty 1é thuong tat déu dudi 11% thi bi cao ciing bi xét xir theo
khoan 1 Diéu 104 BLHS.

b.2. C6 y gay thuong tich hodc giy ton hai cho stc khoe cia hai ngudi tré
1én (c6 thé mot 1an, co thé nhiéu lan di véi méi nguoi) ma mdi lan ty 1 thuong tat
dudi 11%, nhung tong ty 1 thuong tat cta tit ca cac lan tir 11% trg 1én.

Vi du 2: Y d3 nhiéu 1an gay thuong tich cho nhiéu ngudi trong d6 A bi
thuong tat 11%, B bi thuong tat 11%, té)ng ty 1€ thuong tat 22% thi Y bi xét xtr theo
khodn 2 Diéu 104 BLHS.

Tir viéc minh hoa vi du 1 va 2 néu trén, ta thdy hanh vi Cé y gay thuong tich
ciia X nguy hiém hon hanh vi CYGTT cua Y rat nhiéu, boi 18 X giy thuong tich
cho rat nhiéu ngudi va tong ty 1& thuong tat rat cao 1a 56%, nhung X chi bi xét xir
theo khoan 1 Piéu 104 BLHS. Trong khi d6 hanh vi cia Y chi gay thuong tich cho
2 nguoi, voi tong ty 18 thuong tat 22% thip hon nhiéu so véi 56%, nhung Y phai bi
xét xr theo cdu thanh ting ning khoan 2 Piéu 104 BLHS.

Tuong tw, so sanh va phan tich diém c.2 va d.2, ciing c6 diém bat hop 1y:

Ttr sy phan tich nhu trén, ta thdy Nghi quyét 01 hudng dan ap dung Diéu 104
gitra cac khoan 1, khoan 2, khoan 3 khong c6 su th6ng nhét, con nhiéu bat cap. Viéc
khong khong ché mire t6i da trong cac 1an pham t6i dé xac dinh yéu t6 dinh khung,
dan dén trudng hop hanh vi nguy hiém cao lai bi 4p dung hinh phat nhe hon, khong
phu hop thuc tién dau tranh phong chdng t6i pham.

- Kho6 khan trong viéc ap dung tinh tiét pham t6i d6i voi phu nit dang c6 thai,
nguoi gia yéu, 6m dau hoic ngudi khac khong c6 kha nang tu vé.

Thé nao 1a nguoi gia yéu, dm dau, ngudi khac khong c6 kha nang ty vé dén
nay van chua c6 van ban hudng din vé viéc nay nén viéc ap dung céc tinh tiét nay
trén thue t& gip nhiéu kho khin, mdi n6i ap dung mdi khac dan dén phap luat ap

dung khong thong nht.
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Déi v6i tinh tiét pham toi ddi v6i phu nit dang c6 thai c6 thai thi hién nay c6
hai luéng quan diém; quan diém tht nhat cho réng nguoi thuc hién hanh vi pham t61
¢d ¥ gy thuong tich hodc gdy t6n hai cho stc khoe ngudi khac phai biét 1a nguoi
phu nir ma minh gay thuong tich 13 nguoi dang c6 thai bang nhirng biéu hién ra bén
ngoai hodc bang nhirng yéu t6 khic ma ngudi pham t6i biét duoc ho dang mang thai
nhung van cb ¥ gay thuong tich hodc giy ton hai cho sitc khoe ngudi khac. Quan
diém tht hai lai cho rang chi cin ngudi thuc hién hanh vi pham tdi ¢d ¥ gay thuong
tich hodc gy ton hai cho strc khoe cua ngudi phy nit hién dang c6 thai (cin ctr vao
két qua giam dinh ctia co quan phap y c6 thim quyén) 1a du yéu t6 cu thanh t6i c¢b
y gdy thuong tich hodc gy ton hai cho stric khoe ngudi khac, khong can thiét bat
budc ngudi pham tdi biét nguoi phu nit d6 13 dang c6 thai. Quan diém cua tac gia
dong ¥ voi quan diém thir nhat d6 1a nguoi pham toi biét duoc nguoi phu nit dang
c6 thai nhung van c6 ¥ thyc hién hanh vi pham toi ¢d ¥ gdy thuong tich hodc gay
t6n hai cho strc khoe ciia nguoi khac.

Hién nay diéu 134 BLHS 2015 c6 néu 1d c¢d ¥ gay thuong tich hodc giy ton
hai cho strc khoe ngudi khac ma biét dang c6 thai.

2.4. Thue tién dinh ti danh ti ¢6 y giy thwong tich hodc giy ton hai
cho sirc khée ciia ngudi khac trong nhirng truwong hop dac biét

2.4.1. Thuee tién dinh ti danh

Thuc tién dinh toi danh tdi ¢6 ¥ gdy thuong tich hodc giy ton hai cho sirc
khoe ctia ngudi khac trén dia ban quan Thi Pirc, Thanh phd HO Chi Minh trong
thoi gian tir ndm 2011 dén ndm 2015 cho thay trong tong sd 155 vu vé toi noi trén
c6 21 vu dugc dinh t01 danh trong truong hop déng pham, 03 vu dugc dinh t61 danh
trong trudng hop pham nhiéu toi.

Vé co ban Toa an nhan dan quan Thi Ptc di dinh t6i danh ding trong
truong hop dong pham va pham nhiéu tdi, c6 cin cir va dung quy dinh ciia phép luat
khong c¢6 vu nao bi hity 4n hodc stra ti danh. Viéc dinh tdi danh dung Xuét phat tu
BLHS c6 quy dinh r0 rang, doi ngli can bg lam cong tac xét xur trong sach, du nang

lyc, trinh d§ chuyén moén dé thuc hién nhiém vu; bao dam dao duc; phém chét; ¢
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tinh than trach nhiém, ban linh chinh tri va nghé nghiép, kién quyét bao vé phap
luat, bao v¢ cong ly.

2.4.2. Khé khan, vwéng miic, sai lim va nguyén nhin

Thuec tién dinh t6i danh t6i C6 ¥ gdy thuong tich hodc gay ton hai cho stic
khoe ciia ngudi khac trong nhitng trudng hop dic biét ndy cho thidy Toa 4n nhin
dan quin Thu Pc, Thanh phd H5 Chi Minh vin con mét sé trudng hop dinh toi
danh khong dang, con bo lot td1 pham. Chéng han nhu vu 4n v&i ban an sd
100/2012/HSST ngay 25/4/2012 cia TAND quin Tha Pac, Thanh phé HO Chi
Minh xét xtr dbi véi Pang Hung Minh va dong bon thuc hién “t6i ¢d ¥ gay thuong
tich va bat giir nguoi trai phap luat”, thyc hién hanh vi nhiéu 1an nhu sau:

Lan thtr nhat; Do mau thuan gitta bj cao Pang Hung Minh véi nhém cia
Nguyén Thanh Sang nén lic 21h00° ngay 10/10/2011, bi cdo Minh ban bac ru cic
tén gom: Pham Thanh Lanh, Nguyén Thanh Pha, Huynh Minh Quang, Tran Minh
Tri, Nguyén Chi Phii, Nguyén Vin Puc, Nguyén Thanh Tuan, Tran Minh Phuong
mang theo mi tdu, ong tuyp sat dé tim nhom cua Pang Hung Minh danh nhung
khong gap. Ca nhom quay vé dén Nha Vin hoa thiéu nhi quan Thii Dirc, Thanh phd
Ho6 Chi Minh thi gip anh Nguyén Thanh Hai (1 nguoi quen biét véi nhom Nguyén
Thanh Sang) dang dtmg trén duong thi bi cdo Minh va Lanh dung ma tau khéng ché
anh Hai dua 1én xe gan may roi cing ca nhom dwa anh Hai dén khu vuc nghia dia
dé tra hoi vé nhom ciia Nguyén Thanh Sang. Céc bi cdo Minh, Lanh, Tri ding tay
d4anh vao mit cta anh Hai nhiéu céi. Do sg bi phat hién nén Minh, Lanh va déng
bon chd anh Hai dén Khu cong nghiép Linh Trung, quan Thu Pirc, Thanh phd Ho
Chi Minh dé tiép tuc tra khao danh anh Hai. Sau do, ca nhom 1én xe gin may tau
thoat.

Lan thi hai: Do nghi ngd anh Nguyén Hoang Duy dién thoai béo tin cho
cong an phuong Hiép Binh Chanh, quan Thit Pire, Thanh phé H6 Chi Minh dén bat
02 bi cao Minh va Lanh tai nha hang Thanh Phu, thuoc phuong Tam Phu, quan Thu
Ptrc, Thanh phé Hd Chi Minh, nén lac 16h00° ngay 06/11/2011, bi cao Minh ban
bac ru céc bi cao Lanh, Duong Thanh Hao, Nguyén Vin Dtic va Nguyén Minh Tri
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tim danh anh Duy thi tit ca dong y. Dtrc didu khién xe gin may hiéu Dream mau
nau (khong rd BS) chd tén Minh mang theo dng tuyp sat dai 60cm, Lanh diéu khién
xe gan mdy hiéu Wave mau vang den (khéng rd BS) mang theo mét cdy tdm vong
dai 60cm va mot vo chai bia Sai Gon, Hao diéu khién xe gan may Wave mau xanh
BS: 61T1-0061 chd Tri di tim danh anh Duy. Khi chung di dén dudng Tinh Lo 43,
phuong Binh Chiéu thi phat hién anh Duy dang diéu khién xe gin may luu théng
hudng chiéu nguoc lai. Tén Lanh dung vo chai bia ném trang dau anh Duy va cling
ddng bon quay xe lai dudi theo anh Duy khoang 500 mét thi anh Duy b xe chay bd
dé tdu thoat. Tén Binh dudi theo dung dng tuyp sit danh tring 03 cai vao dau va tay
phai cta anh Duy rdi cing dong bon tau thoat. Hau qua anh Duy chan thuong dau
gay rach da, xuat huyét dudi nhén vung tran trai, d duoc diéu tri khau vét thuong
dau hién con seo mau nau phang kich thude 2 x 0,4cm tai dinh thai duwong trai va
seo kich thudc 4 x 0,2cm tai dinh cham phai. Chan thuong phan mém gay rach da
tao seo mau nau 16i nhe kich thude 3 x 0,5¢m ta mat sau canh tay phai. Muc do tdn
hai strc khoe do thuwong tich gay nén 1a 04% (Theo ban két luan giam dinh phap y s6
44/TgT.12 ngay 12/01/2012 cua Trung tim phap y thudc S& y t& TP. H Chi
Minh).

Lan tht ba; Do mau thuan véi anh Nguyén Hoang Diing nén lac 21h00 ngay
07/12/2011, bi cio Lanh nhin thdy anh Diing dang diéu khién xe gin mdy luu thong
trén duong Tinh Lo 43, phudng Binh Chiéu nén lién nhd tén Nguyén Anh Tu diéu
khién xe gan may chd Lanh cAm theo mot doan cay tam vong dai 01 mét dudi theo
danh anh Diing. Khi anh Diing vira dimg xe lai thi Lanh cam ciy tdm vong trén
danh tring vao dau va dui anh Diing roi 1én xe TG ché tiu thoat. Hau qua anh Diing
bi thuong tich ti 1¢ 01%.

Lan thir tu: Liic 15h30° ngay 11/3/2012, do mau thuéan trong viéc d4 ga thing
thua béng tién tai nghia dia (thuéc Phuong Binh Chiéu, quéan Tha Puc, Thanh ph6
Ho6 Chi Minh) nén Duong Thanh Hao va Lé Hoang Linh ddnh nhau véi Bui Thanh
Tuén thi duoc anh Nguyén Thanh Tuin va Nguyén Thanh An can ngin. Tén Hao

goi dién nho tén Nguyen Van Dtc diéu khién xe gan may dén ché Hao va Puc vé
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nha tro 205 Tinh Lo 43, phuong Binh Chiéu, quian Thi Pic, Thanh phdé H6 Chi
Minh. Tai day, Linh ban bac véi Hao va Ptic goi dién nho Pang Hung Minh dén hd
trg danh anh Tudn va An thi Minh d6ng y. Tén MInh ban bac ru thém Nguyén Minh
Tri, Nguyén Minh Phung va tén T4o (khong 1o lai lich) cung tham gia danh nhom
ctia Tun thi tat ca ddng y. Sang, Phung, Tri va T4o di 02 xe gin may mang theo ma
tau va dao tu ché dén nha tro 205 gip Hao, Duc va Linh. Sau d6 tén Sang, Phung,
Tri, Tao, Hao, Ptrc va Linh dén nha tim An danh thi thdy An dang nhau véi Tuén,
bang Hoang Phuong va mot ) nguoi ban khac. Tén Hao nhdat mdt doan cay tam
vong dai 01 mét cung voi Sang, Tri, Phung va Téo xong vao rugt dudi Tuan, An va
mot sé ngudi chay thoat. Anh Phuong bi Phung ding mi tdu chém 03 nhat tring
vao cang tay phai, cang chan phai giy thuong tich. Hau qua anh Phuong bj 02 vét
thuong tai cang tay phai gy rach da, mé xuong tru di dugc diéu tri, hién con seo
mau nau phang kich thude 3,5 x (0,2-0,4cm) va 2,5 x 0,2cm. Vét thuong mat ngoai
1/3 giita cang chan phai gy rach da da dugc khau hién con seo dong may dai 07cm.
Vét thuong mit trudc 1/3 dudi cang chan phai, 16c da, dut co dudi cac ngoén, da
duoc diéu tri hién con seo kich thude 10 x 0,3cm ¢d tén thuong nhanh than kinh
mac nong chi phdi cam giac. Cac thuong tich trén co dé lai ¢ tat nhe. Mirc do t6n
hai cho strc khoe gay nén la 11%.

TAND quén Thi Pire, Thanh phé Ho Chi Minh di quyét dinh:

Ap dung diém a, khoan 1 va khoan 2 Diéu 104; diém b, p, khoan 1 Diéu 46;
diém d khoan 1 Piéu 48 cia BLHS. X phat Nguyén Minh Phung 02 nim 06 thang
tu.

Ap dung diém a, khoan 1, khoan 2 biéu 104; diém b, p, khoan 1 Diéu 46;
diém d, khoan 1 Diéu 48 ciia BLHS. Xir phat Duong Thanh Hao 02 nim tu.

Ap dung diém a, khoan 1, khoan 2 Diéu 104; diém p, khoan 1 Diéu 46; diém
n khoan 1 Piéu 48 cia BLHS. Xtr phat Lé Hoang Linh 02 nim 06 thang tu.

Ap dung diém a, khoan 1, khoan 2 Diéu 104; diém p, khoan 1 Diéu 46; diém
g, khoan 1 Diéu 48, Diéu 69 va khoan 1 Diéu 74 cuia BLHS. Xir phat Nguyén Vin
buc 01 nam 10 thang tu.
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Qua ban an trén nhan thiy hanh vi cta cac tén Nguyén Thanh Pha, Huynh
Minh Quang, Tran Minh Tri, Nguyén Chi Phu, Nguyén Vin Pic, Nguyén Thanh
Tuén, Tran Minh Phuong c6 d4u hiéu dong pham toi “Bit giir ngudi trai phap luat”.
Vi cac tén nay cung tham gia bét gitr anh Hai dwa cho Sang, Lanh danh tra khao roi
chuyén cho Sang va dong bon tiép tuc tra khdo anh Hai. TAND quin Tha Puc,
Thanh phé H6 Chi Minh Chi khéng xt 1y hinh sy ddi voi cac tén trén 1a bo lot toi
pham.

Két luan Chwong 2

Qua khai quat chung tinh hinh t01 pham xdy ra trén dia ban quan Thu Duc,
Thanh ph6 Ho Chi Minh trong 5 nam tir nam 2011 dén 2015, bén canh viéc dinh toi
danh ti ¢ ¥ giy thuong tich hodc gy ton hai cho strc khoe ciia nguoi khac theo
phap luat hinh sy Viét Nam thi cic co quan tién hanh t6 tung quan Tha Ptrc, Thanh
ph6 Ho Chi Minh ciing gip phai mot sé khé khan sai 1am nhét dinh trong qua trinh
dinh t6i danh d6i v&i toi ndy, nhitng nguyén nhan chii yéu nhu: Tinh hinh thiéu bién
ché & cac co quan tién hanh t6 tung tai dia phuong, van ban phap luat hinh su
huéng dan khong rd rang hodc chua c6 vin ban hudng dan.... Trén co so thyc tién
dinh t6i danh tdi cd y gdy thuong tich hodc gay ton hai cho sitc khoe ciia ngudi khac
theo phép luat hinh sy Viét Nam tai dia phuong day 1a tién dé quan trong dé d¢é ra
nhimg giai phap cu thé nhim nang cao ning luc dinh toi danh dung toi cb ¥ giy
thuong tich hodc gdy ton hai cho strc khoe ctia ngudi khac theo phap lut hinh sy

Viét Nam & Chuong 3.
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Chuong 3
CAC YEU CAU VA BAO PAM PINH TOI DANH PUNG TOI CO Y
GAY THUONG TiCH HOAC GAY TON HAI CHO SUC KHOE CUA
NGUOI KHAC

3.1. Cic yéu cau déi véi dinh tpi danh diing téi co y gdy thwong tich hodc
gdy ton hai cho sirc khée ciia ngwoi khdc

Pinh tdi danh diing t6i cé y gdy thiwong tich hodc gdy tén hai cho sitc khde
cua nguoi khac nhw da nhan manh la diéu kién tién dé cua viéc xét xir bao dam
cong Iy, cong bang xa hdi, ding ngueoi, ding t6i, ding phdp ludt dat dwege muc dich
ciia ludt hinh sw, t6 tung hinh su, bdao dam quyén con nguoi trong té tung hinh sir.

Trong diéu kién xdy dwng Nha nuée phdp quyén xa hdi chii nghia Viét Nam,
ting cwong chat lwong xét xir hinh sw la nhu cau cdp thiét, trong dé déc biét thuc
vé dinh t6i danh ding. Vay, vai tro dinh téi danh diing t3i ¢é y gdy thwong tich hodc
gdy ton hai cho sirc khée ciia nguwoi khdc, nguoi dinh téi danh phdi dép iing nhitng
yéu cau:

Thir nhat, nguoi dinh téi danh phdi nhdn thire ddy dii va sdu sdc nhitng van
de ly lugn vé dinh téi danh, ddc biét la nhitng van dé vé co sé phap ly cua dinh toi
danh, dinh toi danh theo cac yéu 16 cdu thanh tdi pham, dinh toi danh theo khoadn
tang nang, dinh toi danh trong nhitng truong hop ddac biét nhw toi pham chwa hoan
thanh, dong pham, pham nhiéu téi, dinh téi danh trong truong hop canh tranh quy
pham phap luat, dinh toi danh khi co sy thay doi cua diéu ludt.

Thir hai, nguoi dinh téi danh t3i c6 ¥ gdy thirong tich hodc gdy ton hai cho
stke khée ciia ngueoi khdc phdi ndm viing ndi dung cdc quy dinh ciia Bé ludt hinh su
ca & phan chung lan & phan cdc téi pham cu thé hodc ¢6 lién quan dén téi c6 y gdy
thwong tich hodc gdy ton hai cho sitc khde ciia ngwoi khdc, nhdt la cdc ti xdam
pham tinh mang, siurc khoe cua con nguoi. Dac biét, nguoi dinh toi danh can nam
vitng cdc dau hiéu ciia cau thanh téi pham téi c6 ¥ gdy thwong tich hodc gdy ton hai

cho surc khoe cua nguoi khdc.
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Thir ba, nguwoi dinh téi danh tdi c¢é ¥ gdy thwong tich hodc gdy ton hai cho
sikc khde ciia ngueoi khdc can nam vieng cdc huéng dan dp dung thong nhat phdp
ludt ciia Hji dong tham phan Toa dn nhdn dan t6i cao.

Thit twe, nguwoi dinh toi danh téi ¢ y gdy thwong tich hodc gdy tén hai cho
sike khde ciia ngwoi khdc can thu thdp, phdn tich, danh gid khdch quan, toan dién
cdc tinh tiét cia hanh vi gdy thirong tich hodc gdy ton hai cho sitc khée cia nguoi
khac, doi chiéu chiing véi cdc tinh tiét, ddu hiéu dwoc cdc quy dinh trong quy pham
phdp ludt vé cau thanh tdi co ¥ gdy thwong tich hodc gdy ton hai cho sitc khde ciia
nguoi khdc twong vmg cdu thanh t3i pham co ban, cdc cdu thanh téi pham ting
nang.

Thit ndm, nguoi dinh ti danh t6i ¢é y gdy thirong tich hodc gdy ton hai cho
sikc khée ciia nguwoi khdc phdai nam vieng qud trinh dinh téi danh, phan tich tinh chdt
phdp Iy hinh sw ciia hanh vi gdy thieong tich hodc gdy ton hai cho sirc khée ciia
nguoi khdc da xdy ra, lira chon quy pham phéi hop va phdn tich quy pham dé, doi
chiéu so sanh cdc tinh tiét cia hanh vi dd xay ra véi cde dau hiéu cia quy pham
phap ludt da lya chon va phan tich dé dwa ra két lugn.

Thir sdu, ngwoi dinh téi danh t6i ¢ ¥ gdy thwong tich hodc gdy ton hai cho
sikc khde cia nguoi khdc phdi chirng minh mét cach day du nhitng vdn dé can
chitng minh trong vu dn cé y gdy thwong tich hodc gdy ton hai cho sitc khée ciia
nguoi khac trén co so chung cir da thu thap dwoc.

Thir bay, nguoi dinh téi danh t3i cé y gdy thirong tich hodc gdy tén hai cho
sikc khée ciia nguoi khdc phdi tudn thi va biét van dung mét cach ding ddan moi
quan hé gitka cdi chung va cdi riéng ciing nhw pham tric moi quan hé nhan qud,
chan Iy twong déi va chdn 1y tuyét doi trong dinh téi danbh.

Thir tam, nguoi dinh téi danh téi c¢é y gdy thuwong tich hodc gdy ton hai cho
sikc khée ciia ngwoi khdc phai biét phdn biét cdc truong hop pham tgi riéng Ié,
pham t4i bang hinh thirc dong pham, pham i ghép, pham tgi nhiéu lan, pham

nhiéu toi..v.v.
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Dinh toi danh dung la dinh toi danh dung nguwoi, dung toi va c6 nhién la
ding phdp ludt. O nghia nay, dinh t6i danh sé bdo dam khéng bo lot toi pham,
khong lam oan nguoi vo toi.

Trong diéu kién tié}? tuc doi méi moi mdt cia doi Séng xd hoi, bao dam va
bdo vé ¢ hiéu qua quyén con nguoi hoi nhdn quoc té ngay cang sdu rong vé moi
madt. dinh t3i danh diing ti ¢é y gdy thirong tich hodc gdy ton hai cho sikc khée ciia
nguoi khdc cang phdi ddp vmg cdc yéu cau da néu trén ddy, boi dinh toi ding la
tien dé dé gidi quyét ding vu dn hinh sw vé tdi ¢é ¥ gdy thirong tich hodc gady ton
hai cho suc khoe cua nguoi khdc.

Chinh cdc yéu cau doi véi dinh t6i danh ding t6i ¢é y gdy thuwong tich hodc
gdy ton hai cho sikc khée ciia nguoi khdc trén ddy, dén lwot minh doi héi phai hoan
thién phdp ludt, tang cwong nang lyc, kha nang dinh ti danh ciia ngwoi cé tham
quyén dinh tgi danh ciing nhw tang cuwong cdc bao dam khdc ma ludn van nghién
civu & muc tiép theo diedi day.

3.2. Cdc bdo dim dinh tpi danh diing t6i cé y gdy thwong tich hodc gdy ton
hai cho swc khoe cua ngwoi khdc

3.2.1 Ting cwong nhin thic diy di, ding quy dinh phap luit hinh sy
méi vé ti c6 y giy thwong tich hoidc giy ton hai cho sirc khée ciia ngudi khac

Pé c¢6 thé dinh t6i danh ding t6i ¢é y gdy thuwong tich hodc gdy ton hai cho
sitc khée nguoi khdc trong thoi gian t&i, diéu quan trong phdi nhdn thire day di,
sdu sdc va toan dién ndi dung cua Pieu 104 Bo ludt hinh sw nam 1999 da dwoc sira
doi, bo sung nam 2009 va Piéu 134 B ludt hinh sw nam 2015 vé tdi danh noi trén.

T6i ¢é y gdy thirong tich hodc gdy ton hai cho sitc khée nguwoi khdc dwoc quy
dinh tai Diéu 104 trong B¢ ludt hinh sy nam 1999 dwoc sia doi, bo sung nam 2009:
1. Nguoi nao c¢d ¥ gay thuong tich hodc gy ton hai cho sirc khoe ciia nguoi khac
ma ty 1€ thuong tat tr 11% dén 30% hodc dudi 11% nhung thuéc mot trong cac
truong hop sau day, thi bi phat cai tao khong giam giit dén ba nam hodc phat tu tir
sau thang dén ba nam:

a) Dung hung khi nguy hiém hodc dung thii doan gay nguy hai cho nhiéu ngudi;
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b) Gay cd tat nhe cho nan nhén;
¢) Pham t6i nhiéu 1an d6i voi cing mot ngudi hodc dbi voi nhiéu nguoi;
d) DBdi véi tré em, phu nit dang cé thai, ngudi gia yéu, 6m dau hodc nguoi khac
khong c6 kha nang tu v¢;
d) Déi vé6i 6ng, ba, cha, me, ngudi nudi dudng, thiy gido, cd gido ctia minh;
e) Co t6 chc;
g) Trong thot gian dang bi tam gift, tam giam hodc dang bi ap dung bién phap dua
vao co s giao duc;
h) Thué gay thuong tich hoac gay thuong tich thué;
i) C6 tinh chat con d6 hodc tai pham nguy hiém;
k) Bé can trd ngudi thi hanh cong vu hodc vi 1y do cong vu ctia nan nhan.
2. Pham t6i gay thuong tich hodc gay ton hai cho sirc khoe ctia ngudi khac ma ty 16
thuong tat tir 31% dén 60% hoic tir 11% dén 30%, nhung thudc mot trong cac
truong hop quy dinh tai cac diém tir diém a dén diém k khoan 1 Piéu nay, thi bi
phat ti tir hai nam dén bay nam.
3. Pham t6i gy thuong tich, giy ton hai cho stc khoe ctia ngudi khac ma ty 18
thuong tat tir 61% trd 1én hodc dan dén chét ngudi hoac tir 31% dén 60%, nhung
thudc mot trong cac truong hop quy dinh tai cac diém tir diém a dén diém k khoan 1
Diéu nay, thi bi phat tu ttr nAm nam dén mudi 1am nam.
4. Pham t6i dan dén chét nhiéu nguoi hodc trong truong hop dic biét nghiém trong
khac, thi bi phat tu tor muo1 nam dén hai muoi ndm hodc tu chung than.

B6 ludt hinh sy nam 2015 quy dinh téi c6 ¥ gdy thwong tich hodc gdy ton hai
cho sirc khde ngueoi khdc tai Piéu 134 nhw sau:

1. Ngueoi ndo ¢6 y gdy thwong tich hodc gdy ton hai cho sitc khée ciia nguoi
khdac ma ty l¢ ton thuong co thé tir 11% dén 30% hodc dudi 11% nhung thuéc mot
trong cdc trieong hop sau ddy, thi bi phat cdi tao khéng giam giit dén 03 nam hodc

phat tii tir 06 thang dén 03 nam:
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a) Dung hung khi nguy hiém hodc thi doan gdy nguy hai cho tir 02 nguoi tré
Ién;

b) Dung a-xit sunfuric (H2S04) hodc héa chdt nguy hiém khdc gdy thwong
tich hodc gay tén hai cho sikc khée ciia ngueoi khdc;

¢) Gay ¢4 tdt nhe cho nan nhén;

d) Pham t0i 02 lan tré lén;

d) Pham t6i doi véi 02 nguoi tré lén;

e) Doi véi nguoi dudi 16 tudi, phu nit ma biét la ¢ thai, nguoi gia yéu, 6m
dau hodc nguoi khac khong co kha nang tu vé;

@) Poi véi éng, ba, cha, me, ngwoi nudi dwdng minh, thdy gido, cé gido cia
minh;

h) C6 t6 chire;

i) Loi dung chirc vu, quyén han;

k) Pham tgi trong thoi gian dang bi tam giiv, tam giam, dang chdp hanh hinh
phat ti hodc dang bi dp dung bién phdp dwa vio co sé gido duc bdt budc, dwa vdo
trwong gido dudng, co so cai nghién bdt budc;

1) Thué gdy thwong tich hodc gdy ton hai sirc khde hodc gdy thwong tich
hoac gay t6n hai sirc khée do duoc thué;

m) Co tinh chat con do;

n) Tdi pham nguy hiém;

0) Déi véi nguoi dang thi hanh céng vu hodc vi 1y do céng vu ciia nan nhan.

2. Pham t6i gdy thwong tich hodc gdy ton hai cho sirc khde ciia nguoi khdc
ma ty 1é ton thiwong co thé tir 11% dén 30% nhung thuéc mét trong cdc truong hop
quy dinh tai cac diema, b, d d e, g h ik I, m nvaokhoan I Diéu nay, thi bi
phat tii tir 02 nim dén 05 ném.

3. Pham tdi gdy thurong tich hodc gdy ton hai cho sirc khde ciia nguwoi khdc
ma 1y 1é ton thirong co thé tir 31% dén 60%, thi bi phat ti tir 04 nam dén 07 néam.

4. Pham ti gdy thwong tich hodc gdy ton hai cho sirc khde ciia nguoi khdc

M 1y Ié ton thwong co thé tir 31% dén 60% nhung thuéc mét trong cdc truong hop
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quy dinh tai cdc diém a, b, d. d e, g h i,k [, m nvao khoan I Diéu nay, thi bi
phat tii tir 07 ndam dén 12 nam.

5. Pham ti gdy thuwong tich hodc gdy ton hai cho sirc khde ciia nguwoi khéc
ma ty 1é ton thieong co thé 61% tré 1én, néu khong thudc truong hop quy dinh tai
diém ¢ khodn 6 Diéu nay hodc dan dén chét nguoi, thi bi phat tir tir 10 ndm dén 15
nam.

6. Pham toi thuoc mot trong cdc truong hop sau, thi bi phat tu tw 12 nam dén
20 nam hodc tu chung than:

a) Lam chét 02 nguoi tré lén;

b) Gdy thuong tich hodc gdy ton hai sitc khde cho 02 nguwoi tré 1én ma ty 1é
ton thirong co théciia moi nguoi 61% tré lén;

¢) Gdy thwong tich vao ving mdt ciia ngwoi khdc ma ty 1é ton thuwong co thé
61% tro 1én.

7. Nguwoi chudn bi pham t6i nay, thi bi phat cdi tao khéng giam giit dén 02
nam hodc phat ti tir 03 thang dén 02 nam.

Nhie vdy, t9i ¢é y gdy thwong tich hodc gdy ton hai cho sitc khée nguwoi khdc
theo Piéu 134 B ludt hinh su nam 2015 da dwoc quy dinh ro rang cu thé hon so
véi Pieu 104 Bé ludt hinh sw nam 1999 sira doi, bo sung nam 2009. Theo quy dinh
ctia Piéu 104 Bé ludt hinh sy nam 1999, tdi nay chi g5m 4 khoan voi dinh miec ty lé
thwong tat dwoc chia ra lam bon mike la dwdi 11%, tir 11% dén 30%, tie 31% dén
60%, trén 61% nhung trong Piéu 134 Bé ludt hinh sw 2015 tuy van giit nguyén viéc
chia dinh miec ti ¢ thuwong tat nhung toi nay da dwoc chia ra lam 7 khoan voi mot
6 diém méi sira doi va bé sung dé hoan thién hon nhitng ché dinh ciia phdp ludt vé
t0i nay.

Trong khodn 1 Diéu 134 B ludt hinh sir 2015 nay so véi khodn 1 Piéu 104
Bé ludt Hinh sy 1999 thi ¢6 thé nhén thday da quy dinh thém hai diém méi sau:

“b, DUNg a-xit sunfuric (H2S04) hodc héa chat nguy hiém khac gdy thwong
tich hodc gay tén hai cho sikc khée ciia NQueoi khdc;

i, Loi dung chirc vu, quyén han”
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Ngodi ra trong khodn nay, da doi tir “Nhiéu” thanh “tir hai tré- lén”, “tré
em” doi thanh “Nguoi dwdi 16 tuéi”. Pdy la budc cdi tién ré rét trong quy dinh
ciia phdp ludt nham phdn dinh ré nhitng dinh nghia ma trude nay van con chung
chung: “nhiéu”, “tré em” dé thyc hién dwoc phdi ban hanh van ban hwéng dan nay
da duwoc quy dinh cu thé thanh “tir hai tré 1én” “nguoi dudi 16 tuéi”, diém e khodn
1 Piéu 134 Bé ludt hinh sw 2015 quy dinh vo “..Phu nit ma biét la c6 thai” con B
ludt hinh sy nam 1999 quy chi quy dinh “Phu nit co thai”. Chinh quy dinh nay giup
chiing ta cé thé xdc dinh ré hanh vi ciia nguoi pham t6i twong g véi diéu khodn
nao cia diéu ludt dé dp dung cho tirng truong hop pham t9i cu thé.

Vé khoan 2, khodn 3 Piéu 104 B¢ ludt hinh sy 1999, nay da dwoc chia thanh
4 khodn riéng biét theo diéu ludt méi. Theo do6, mikc khung hinh phat ciing dwoc quy
dinh rach roi, khong gop chung lai nhw trueoc. Piéu nay tao diéu kién thudn loi cho
cdc co quan t6 tung nhw Toa dn, Vién kiém sdt c6 thé dé dang hon trong viéc dinh
t6i dp dung mirc hinh phat déi véi nguoi pham ti. Thém vao dé, quy dinh ndy ciing
dd phan chia gi6i han giita ty 1 thwong tdt véi cdc tinh tiét tang ndng trong cdu
thanh t9i pham, khéng con sie nhdp nhang nhw quy dinh cii, rang di ty 1é thwong tdt
thdp nhuwng néu cé tinh tiét tang ndng thi van quy dong véi mike ty 1é thuwong tdt cao
hon. Khodn 6 Diéu 134 BY ludt hinh sy 2015 da cu thé hda khoan 4 Diéu 104 Bé
ludt hinh sw 1999. Theo d6, tinh tiét dinh tinh nhw “chét nhiéu nguoi” “ddac biét
nghiém trong khéc” da dwoc quy dinh ré thanh timg diém ré rang:

“a) Lam chét 02 nguoi tro lén;

b) Gdy thuong tich hodc gdy ton hai sitc khde cho 02 nguwoi tré 1én ma ty 1é
ton thirong co thé ciia moi ngwoi 61% tro lén;

¢) Gdy thwong tich vao ving mdt ciia ngwoi khdc ma ty 1é ton thwong co thé
61%tro lén.”

Piéu 134 Bj ludt hinh sw 2015 ¢6 thém quy dinh vé truong hop gdy thwong
tich vao ving mdt ciia ngwoi khdc ma ty 18 ton thwong co thé 61% tré lén thi bi phat
t tir 12 nam dén 20 nam hodc t chung than. Pdy la mot diem maoi trong B¢ luat

hinh sw 2015 vé tdi nay. Boi vi doi véi mot nguoi viéc bi thwong tich tai vung mdt sé
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dé lai di chitng vé mat tinh than, khién ho mdc cam khong hoa nhdp voi cong a"o”‘ng
xd hoi, ciing nhir dé cho ho phdi bi mang tiéng lam diéu gi do khéng ding nén méi
bi xay ra hau qua nhw vay. Viéc gay thuwong tich tai vang mat khong chi xam pham
dén than thé ma con xam pham dén mat tinh than.

Thém vio d6, Diéu 134 Bé ludt hinh s 2015 con quy dinh thém mot khoan
mdéi vé viéc chudn bi pham toi. Theo do nguoi chudn bi pham toi nay sé bi phat cai
tao khéng giam gii dén 02 nam hodc phat ti tir 03 thang dén 02 ndm.

3.2.2. Ting cwong hwéng din ap dung phap luit vé tdi cd y gy thuong
tich hoiic giy ton hai dén sirc khoe ngwoi khac

Pé c6 thé dinh t6i danh ding t6i ¢ y gdy thuwong tich hodc gdy ton hai cho
sikc khée ciia nguoi khdc, can tiép tuc hidng dan cu thé mét sé diéu cé lién quan
dén t6i néi trén nhw sau:

Tht nhét, vé tinh tiét gay cd tat nhe cho nan nhan

Qua phén tich nhiing khé khian vudng méic néu trén, Tac gia thdy quy dinh
tai Piéu 104 BLHS tinh tiét “Gay cd tat nhe cho nan nhan” 1a can ct dé dinh khung
tang nang theo khoan 2, khoan 3 Diéu 104 BLHS. Tuy nhién tai phan muc 1, phan I
ciia Nghi quyét 02/2003/NQ-HDTP cua Hoi dong tham phan Toa an nhan dan tdi
cao lai quy dinh "Gay cd tat nhe cho nan nhan" 13 hau qua cta hanh vi cb ¥ gy
thuong tich hoac gay ton hai cho strc khoé ctia nan nhan dé lai trang thai bat thuong,
khong thé chira dugc cho mot bd phan co thé ctia nan nhan véi ty 1€ thuong tat dudi
11% khi thudc mot trong cac trudng hop: 1am mat mot bd phan co thé cua nan
nhéan; lam maét chic nang mot bd phan co thé ctia nan nhan; 1am giam chuc nang
hoat dong cia mdt by phan co thé cta nan nhan hodc 1am anh huong dén thAm my
ctia nan nhan. Nhu vay Nghi quyét 02/2003/NQ-HPTP va khoan 2, 3 Piéu 104 cta
B6 luat hinh sy nam 1999 sira d6i, bd sung nam 2009 c6 sy mau thuan véi nhau,
diéu nay dan dén viéc 4p dung phap luat quy dinh ddi v6i cac khoan ciia toi ndy c6
nhiéu cach hiéu khac nhau. Theo tac gia khong nén quy dinh tinh tiét gay c6 tat nhe
cho nan nhin 1a tinh tiét ting niang dinh khung hinh phat nhu Nghi quyét
02/2003/NQ-HDTP cua Hoi dong tham phan Toa 4n nhan dan t6i cao huéng dan 1a
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phu hop, diéu nay ciing pht hop nguyén tic co ban cua luit hinh su 13 cing mét
hanh vi thi khong thé bi xtr Iy hai lan vi vét thuong gay cb tat nay khi thoa méan vé ti
1¢ thuong tit d3 dugc tinh chung trong ti 16 thuong tat dé dinh khung ting ning.
BLHS nam 2015 d3 khic phuc dugc han ché nay bang cach loai bo tinh tiét “Gay cb
tat nhe cho nan nhan” ra khoi dinh khung tang nang tai khoan 2 va khoan 4, Diéu
134.

Thir hai, vé tinh tiét pham tdi nhidu 1an d6i voi cing mot ngudi hodc dbi voi
nhiéu nguoi.

Dé gidi quyét mau thuin giita hai quan diém néu trén, giira 1y luan khoa hoc
vé tinh tiét “Pham tdi nhiéu lan”, nhiing quy dinh vé tinh tiét “Pham toi nhiéu 1an”,
trong quy dinh cua truy t6, xét xtr. Theo toi can hudng dan theo hudng xiy dung
khai niém phap 1y chinh thirc vé “Pham t6i nhiéu 1an”, qua su tong hop, phan tich
va danh gia cac quan diém néu trén, t6i xin dua ra khai niém “Pham toi nhiéu 1an”
nhu sau:

“Pham ti nhiéu lan 13 pham toi tir hai 1an tré 1én, mdi lan thyc hién hanh vi
pham t6i c¢6 du yéu t6 cu thanh toi pham hodc tat ca nhitng lan pham tdi c6 du yéu
t6 cdu thanh t6i pham theo quy dinh vé mot toi danh twong tng trong BLHS. Pong
thoi trong nhitng 1an d6 chua ¢ 1an nao bi xt Iy hanh chinh, xir 1y ky luat hodc truy
ctru trach nhiém hinh sy va chua hét thoi hiéu xir Iy hanh chinh, xtr Iy ky luat hoac
truy ctru trach nhi¢m hinh sy

Véi khai niém nay cho phép ta c6 ca thé hoa trach nhiém hinh sy va hinh
phat.

Thi ba, d6i véi trudng hop pham t6i nhiéu 1an ma mdi 1an thuc hién hanh vi
c6 du yéu td cau thanh toi pham, thi chi xét riéng mot 1an da du yéu t6 cu thanh toi
pham. Cho nén trong truong hop ndy ap can hudéng dan dung thém tinh tiét ting
nang trach nhiém hinh sy pham tdi nhiéu 1an quy dinh tai diém g khoan 1 Diéu 48
BLHS

Thi tu, d6i v6i tit ca nhimg 1an pham t6i c6 di yéu td ciu thanh to6i pham

nhu truong hop pham t6i nhiéu 1an cia toi C6 y gay thuong tich, can hudéng dan chi
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ap dung tinh tiét pham t6i nhiéu 1an dé dinh khung, khong 4p dung tinh tiét ting
nang trach nhi¢m hinh su.

Tht ndm, can hudng dan ap dung tinh tiét “Pham tdi nhiéu 1an hodc ddi véi
nhiéu nguoi” tai diém ¢ khoan 1 Diéu 104. Pé viéc ap dung tinh tiét “Pham toi
nhiéu 14n hodc d6i vd&i nhiéu nguoi” va tinh tiét tang nang trach nhiém hinh sy
“pham toi nhiéu 1an”, T4c gia xin dua ra ¥ kién gép ¥ huéng dan nhu sau:

* Néu mdi ngudi trong mot 1an hodc nhiéu 1an ma ty 1é thuong tat co thé
dudi 11% nhung tong ty 1& thuong tat tir 11% dén 30% thi xét xir theo khoan 1 Biéu
104, néu mdi ngudi trong mot 1an hodc nhidu 1an ma ty 1é thuong tat mdi ngudi cé
thé dudi 31 % nhung tong ty 18 thuong tat tir 31 % dén 60% thi xét xir theo khoan 2
Diéu 104, néu mdi ngudi trong mdi 1an ma ty 1& thuong tat c6 thé dudi 61% nhung
tong ty 16 thuong tat tir 61% tré 1én thi xét xtr theo khoan 3 Piéu 104 BLHS.

* Trong trudng hop, tong ty 1¢ thuong tat da thoa man dau hiéu dinh khung,
ma c6 mot ngudi hoac madt lan ¢c6 ty 1€ thuong tat thoa man dAu hiéu dinh khung,
dong thoi c6 thém mot nguoi hodc mot 1an co ty 18 thuong tat tir 11% trd 1én, thi chi
x¢€t riéng thuong tat cia mdt nguoi hodc mat lan da thoa méan du hiéu dinh khung.
Do d6 trong trudng hop ndy can ap dung thém tinh tiét ting ning trach nhiém hinh
su theo Piém g khoan 1 Diéu 48 BLHS.

Thi sau, tir khi ban hanh BLHS nim 1999 dén nay chua c¢6 vin ban huéng
dan ap dung tinh tiét pham toi c¢6 to chirc, nhung lién hé vin ban hudng din BLHS
nim 1985, Nghi quyét 02/HPTP ngay 16/11/1988 cua Hoi dong Thiam phan
TANDTC huéng dan vé 3 truong hop pham tdi ¢é to chirc nhu sau:

+ Nhiing nguoi déng pham da tham gia vao mot td chirc pham t0i1 nhu:
bang phai, hoi, doan phan dong, bang, o trom, cuop...co nhirng tén chi huy, cAm
dau. Tuy nhién, ciing c¢6 khi t6 chirc pham t6i khong ¢ nhiing tén chi huy, cam dau
ma chi 14 su tap hop nhitng tén chuyén pham t6i da théng nhét cing nhau hoat dong
pham toi.

Dé giai quyét nhitng kho khin, vudng méc trong viée giai thich, xac dinh to

chtrc t0i pham, to6i pham c6 t6 chirc, dong thoi dap ing nhu cau hoi nhap quéc té
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trong viéc ddu tranh phong chéng t6i pham. Tac gia nhan thdy can phai lam rd toi
pham ¢6 t6 chitc “Theo cac chuyén gia nghién ctru toi pham cua Nhat Ban, Hong
Kéng, M3 Lai va Trung Qudc, toi pham c6 t6 chirc dugc phan chia thanh ba loai:

- T6 chiic toi pham 13 hiép hoi toi pham c6 sé lwong 16n cac thanh vién
hang ngan ngudi, co tén goi, ¢ ngudi chi huy, c6 diéu 18, c¢6 ton chi, c6 muc dich,
c6 biéu tuong, c6 quy dinh vé viéc dong phi gia nhip va hoi phi, c6 cac chi nhanh,
c6 hé thong dao tao va tuyén dung. TH chirc toi pham kiéu nay hién c6 va dang hoat
dong ¢ Nhat Ban, Hong Kong, Trung Qudc, Pai Loan va cac nudc khu vuc Dong
Nam A,

- Bang t61 pham la cac toi pham co t6 chtrc sd thanh vién hang tram,
khéng c6 tén goi cu thé, to chirc 1ong 1o hon, c6 thu linh hodc khong cé tha linh,
kiém duoc bao nhiéu chia déu cho nhau, khong phai dong cac khoan phi hodc hoi
phi, khong co sinh hoat bau ban, khong c¢6 cac ban bé chi huy.

Bing t6i pham thuong moéc nbi cac quan chircc Chinh phii dé tién hanh cac
phi vu 1am an riéng biét. Mbi quan hé nay khong viing chac mang tinh thoi co va
thoi diém cu thé. Chung thuong lién két v6i nhau theo quan hé quen biét, ban bé
hodc anh em dé tién hanh cac toi pham nhu téng tién, dich vu vé sy, bao v¢, bao ké
cac song bac, nha hang, tiém nhay, nha thd, cau lac bd ban dém, budn 1au co Vv gay
thuong tich, budén ban phu ntr, tré em, kinh doanh bat dong san, ltra dao, doi no
thué, cho vay no 1i, moi gidi dau tu va dau thau quy mo nho.

-O nhom tdi pham la cadc nhom to1 pham, theo khai niém chung cua da $6
cac nudc, co tir ba ngudi trd 1én dén vai chuc ngudi, khong mang tinh c6 t6 chic
chit ché, thuong tap hop lai voi nhau dé tién hanh cac loai toi pham hinh sy binh
thuong. Sau mdi phi vu ching co thé giai tin va mot thoi gian sau, tiy thudc vao
tinh hinh cu thé chung lai tip hop lai dé tinh toan 1am &n, pham toi. Vi tri, vai trd
chi huy trong nhém khong phan cong rd rang, tiy thudc vao vu viée trong sd cac
thanh vién c6 sang kién tim dugc “phi vy lam an” thi nguoi d6 tam thoi 1a chi huy.

Céc to1 danh ma nhém nay gay ra chu yéu la trom cap, cuodp, tong tién, ltra dao..
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Nhitng ké tham gia vao to chirc toi pham, bang nhom t6i pham va 6 nhom toi
pham, khi thuc hién t01 pham thi duwong nhién 1a pham t61 co t6 chirc. B6i vi, mic
du khong c6 su ban bac k¥ ludng trudc khi pham tdi, nhung gitta nhitng nguoi
pham t01 da co su ngﬁm hiéu vé vai tro, vi tri, su phéi hop trong khi thyc hién to1
pham.

+Nhitng ngudi dong pham dd cing nhau pham toi nhiéu lan theo mot ké
hoach di thong nhét trudc.

Truong hop nay, bao gdm hai tinh tiét pham tdi c6 t6 chirc va pham tdi nhiéu
lan. Pé 1am rd trudng hop nay, t6i xin gop ¥ kién hudng dan vé truong hop co su
dan xen giira tinh tiét ting nang pham toi co to chirc va pham toi nhiéu lan nhu sau:

- Trong trudng hop, nhirng ngudi ddng pham di cung nhau pham t6i nhiéu
lan theo mot ké hoach da thong nhat trudc, néu nhitng 1an pham t6i d6 khong cling
mot to1 danh thi chi 4p dung tinh tiét tang nang pham toi c6 t6 chuc.

- Trong truong hop, nhitng ngudi dong pham di cing nhau pham tdi nhidu
lan theo mot ké hoach da théng nhat trude, néu nhiing lan pham to1 d6 cung mot toi
danh thi 4p dung c4 hai tinh tiét tdng nang pham tdi co td chuc va pham to1 nhiéu
lan.

+ Nhiing nguoi déng pham chi thuc hi¢n td1 pham mot lﬁn, nhung da td
chtrc thuc hién toi pham theo mot ké hoach duoc tinh toan ky cang chu déo, ¢o
chuén bi phuong tién hoat dong va c6 khi con chuan bi ca ké hoach che giéu to1
pham.

Dé khic phuc thiéu sot trong thuc tién, Tac gia xin gop ¥ hudng dan viée xac
dinh su cau két chit ché cua nhitng ngudi thyc hién to1 pham nhu sau:

Su cau két chat ché cua nhirng nguoi thuc hién tdéi pham duoc xac dinh tur
giai doan chuan bi pham t01 cho dén khi toi pham hoan thanh. Trong d6, nhirng
ngudi pham t0i phai c6 sy ban bac, phan cong thuc hién tdi pham va sy ban bac,
phan cong thyc hién toi- pham phai dam bao céc yéu to:

- Xé&c dinh 10 vai tro cuia nhitng nguoi tham gia thyc hién to1 pham tir giai

doan chuan bi pham ti cho dén khi t6i pham hoan thanh.

59



- Su phéi hop chit ché cua nhitng ngudi tham gia thyc hién pham toi trong
viéc chuén bi pham tdi.

- Su phéi hop chdt ché cta nhitng nguoi pham t0i trong khi thuc hi¢n to1
pham.

Thi bay, Vé tinh tiét pham tdi trong thoi gian dang bi tam gitt, tam giam

Tur thuc tién hoat dong clia cic co quan tién hanh td tung trong viéc tam gitr,
tam giam, t61 nhan théy can thiét nén sira ddi tinh tiét “Pham tQ1 trong thoi gian
dang bi tam gitt, tam giam” bdi cac 1y do sau:

Mot 1, khong nén xu 1y t0i ¢d ¥ giy thuong tich vé tinh tiét ting ning cho
mot ngudi pham toi trong thoi gian dang bi tam gitr, tam giam ma trudc dé ho da bi
tam giit, tam giam xuét phat tir chinh sai 1dm cta co quan tién hanh t tung.

Hai 13, vé nguyén tic ngudi bi tam giit, tam giam la nguoi khong c6 tdi, ho
chu yéu chi bi 4p dung cac bién phap ngin chin nham giup cho co quan tién hanh t6
tung 1am rd vu an, cho nén ho c6 quyén va nghia vu nhu cong dan khac theo quy
dinh phap luat. Do do, viéc ap dung tinh tiét tang nang trach nhiém hinh su dbi voi
nguoi dang bi tam giit, tam giam 13 khong phu hop tinh than phéap luat, trai véi
nguyén tic “Khong ai bi coi 13 ¢6 t6i va phai chiu hinh phat khi chua c6 ban an két
to1 cua Toa &n da c6 hiéu luc phép luat”.

Ba 14, nguoi dang bi tam gitr, tam giam 1a ngudi khong c6 toi nhung lai bi ap
dung tinh tiét pham toi trong thoi gian dang bi tam gitt, tam giam. Trong khi do,
ngudi chap hanh hinh phat ti khi ban 4n ¢6 hiéu luc phép luat 1a ngudi di c6 toi, thi
khong bi 4p dung tinh tiét nay 14 diéu khong pht hop tinh than phap luat. BLHS
nam 2015 d3 bo sung thém tinh tiét “Pham tdi trong thoi gian chdp hanh hinh phat
ti ” tai diém k, khoan 1, Diéu 134.

Thir tim, V& tinh tiét pham tdi c6 tinh chét con dd hodc tai pham nguy hiém

+ Pham tdi c6 tinh chat con d6: Pham tdi ¢ tinh chat con d6 co hai yéu t6

chinh 1a nhan than va cac biéu hién khi thuc hién toi pham, ma ta cé thé goi la nhan

than con do va hanh vi c¢on do.
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- Nhan than coén d6 thé hién “hanh dong cua nhimng tén coi thudng phap
luat, luén ludn pha roi trat tu tri an; Nhirng ké “dam thué chém mudn”.

- Hanh vi c6n d6 thé hién “sin sang dung vii luc va thich (hay) dung vii
luc dé uy hiép nguoi khac phai khuat phyc minh, v6 ¢& hodc chi vi mot duyén c6
nho nhit 1a ddm, chém tham chi giét ngudi”.

Nhén than ngudi pham toi trong lut hinh sy duge hiéu 1a téng hop nhitng
dic diém riéng biét ciia ngudi pham toi ¢6 v nghia d6i voi viée giai quyét dung dan
trach nhi¢m hinh sy ctia ho. Nhitng dac diém riéng do co thé 1a tién 4n, tién su...

Tuy nhién, khong phai tit ca nhitng ngudi d timg c6 tién 4n, tién sy déu la
nhimg ngudi c6 nhan than con do, ma chi c¢6 nhitng ké c6 tién an tién sy vé hanh vi
dam thué, chém mudn, giy roi trat tw, coi thuong phap luéat.

Nhitng hanh vi dam thué, chém mudn, gy rdi trat ty, coi thudng phap luat 1a
nhirng hanh vi ma BLHS c¢6 quy dinh tinh tiét “Pham t6i c6 tinh chat con d6” trong
cAu thanh t6i pham va nhiing ti c6 thé ap dung tinh tiét ting ning “pham toi c6 tinh
chét con do”.

Dé xuét huéng dan: “Pham toi c6 tinh chat con d6 1a truong hop nguodi pham
t6i ¢ nhan than cén dd, da thuc hién hanh vi xam hai dén tinh mang, stc khoe,
nhan phflm, danh du ctia nguoi khac mot cach vo cé hodc vi nguyén ¢& nhd nhat”

+ Tai pham nguy hiém: Dé nghi huéng dan qui dinh tai diém b khoan 2
Piéu 49 BLHS: Nhiing trudng hop sau ddy dugc coi 13 tai pham nguy hiém “P43 tai
pham, chua dugc xo04 an tich ma lai pham td1 do cd y”. Theo hudng da bi két 4n tir
hai 1an tré 1én chua dugc x6a an tich du trong cac ban an trudc chua xac dinh tai
pham thi & 1an pham t3i thir ba van tdi pham nguy hiém.

Tht chin, B6 sung vao Diéu 104 BLHS: Ddi véi ngudi pham téi da cdé mot
tinh tiét qui dinh tai khoan 1 Piéu 104 BLHS lam tinh tiét dinh khung ting ning thi
céc tinh tiét khac 13 tinh tiét ting nang tuong ng véi cac tinh tiét qui dinh tai Diéu
48 BLHS.

Thir mudi, Dbi vai tinh tiét pham t6i d6i voi phu nit dang c6 thai thi dé nghi

huéng dan theo huéng pham t6i d6i véi phu nit ma biét c6 thai nhu B luat hinh sy

61



nam 2015, tai diém ¢ khoan khoan Diéu 134 cua BJ luat hinh su ¢ quy dinh pham
t61 d6i voi phu nir ma biét 1 c¢6 thai. Do vay sap t6i stra d6i bo sung B luat hinh sy
quy dinh 13 pham t6i ddi v6i phu nit ma biét 1a c6 thai.

Thir muoi mot, Van dé ngudi bi hai tir chdi giam dinh thuong tat

Dé lam rd van dé nay, Tac gia xin phan tich vai trd cua ngudi bi hai trong
viéc tham gia tb tung hinh sy nhu sau:

Mot 1a, nguoi bi hai tham gia td tung hinh su nham bao vé quyén va loi1 ich
chinh dang ctia minh khi bi xAm hai hodc yéu cau co quan nha nuéce lién quan tham
gia bao vé quyén va loi ich chinh dang cho minh.

Véi vai tro nay, nguoi bi hai ¢6 quyén yéu cau ngudi pham tdi phai bdi
thuong thiét hai vé strc khoe, vat chat va tinh than cho minh mét cach thoa dang
theo quy dinh phap luat. Pay chinh 1a quyén ctia nguoi bi hai, cho nén ho c6 thé
thuc hién quyén nay hoic khong thyc hién quyén nay.

Hai 14, nguoi bi hai tham gia t6 tung hinh sy voi tu cach 1a mot cong dan,
g6p phan ciing véi nha nude trong viée du tranh phong chong t6i pham. Khi tham
gia v6i tu cach nay, ngudi bi hai ¢6 nghia vu gitip cic co quan tién hanh t6 tung 1am
r0 ndi dung va céc tinh tiét vu an, nham nang cao hiéu qua trong viéc ngan chan
nhitng hanh vi nguy hiém cho xa hoi trong d6 c¢6 ngudi bi hai.

Véi vai tro nay, ngudi bi hai phai thuc hién nghia vu ciia mét cong dan dbi
v6i nha nudc trong viéc dau tranh phong chéng t6i pham. Do d6, néu cong dan tix
chdi, trén tranh thuc hién nghia vu thi ho phai chiu trach nhiém ddi v6i nha nude.
Tuy thudc vao mirc d6 nguy hiém cua viéc tir chdi, chdn tranh thuc hién nghia vu
ma nha nude s& quy dinh bién phap cudng ché thich hop. Piéu nay di dugc phap
luat ghi nhan nhu sau: Néu cong dan tir chdi khai bao thi ¢ thé bi truy ciru trach
nhiém hinh su vé t6i tir chdi khai bao Piéu 308 BLHS; Néu cong dan khéng té giac
toi pham thi c6 thé bi truy ctru trdch nhi€ém hinh sy vé toi khong tb giac tdi pham
theo Diéu 314 BLHS...

Tt su phan tich néu trén, ta th'éiy viéc nguoi bi hai tur chdi giam dinh thuong

tat theo yéu cau ciia Co quan diéu tra 1a khong dung tinh than phap luat, boi vi day
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chinh 13 nghia vu ma ho budc phai thyc hién dé gitip cho nha nudc déu tranh phong
chéng to1 pham, dem lai binh yén cho xa hoi. Viéc tur chdi giam dinh cia nguoi bi
hai ¢6 thé dan dén tinh trang khong truy ctru trach nhiém hinh su dbi v6i hanh vi
pham ti nghiém trong va rat nghiém trong, mirc d6 nguy hiém cua né ciing gan
gidng nhu hanh vi tir chdi khai bao, khéng t6 giac toi pham. Day chinh 13 sy mau
thuan vé6i Piéu 3 BLHS “Moi hanh vi pham t01 phai dugc phat hién kip thoi, xu 1y
nhanh chdng, cong minh theo diing phap luat”.

Tuy nhién trong thyc té, c6 nhiéu trudng hop ngudi bi hai tir chdi di giam
dinh ty 18 thuong tich vi nhiéu Iy do khac nhau nhu cam thiy minh ciing c6 13i,
khong muén minh 1am cho ngudi khac bi canh tu td1, dugc ngudi pham toi dén bu
thiét hai thod dang, bi nguoi pham t01 de doa, s¢ bi tra thu, khong mudn ric rdi vi
phap luat ... thi ho s& khong yéu cau khoi td va tir chdi giam dinh thuong tat. Do do,
néu truy ctru trach nhiém hinh sy dbi voi nguoi bi hai tur chdi giam dinh thuong tat,
thi khong dam bao nguyén tic nhan dao xi hoi chii nghia, boi vi ho di 13 nan nhan
clia vu an ¢b ¥ gdy thuong tich va lai tr& thanh toi pham trong viéc tir chbi gidm
dinh thuong tat. Nhung néu khong co bién phap xir 1y thi ho s& khéng thuc hién
nghia vu d6i v6i nha nudc trong viéc ddu tranh phong chdng toi pham, din dén tinh
trang bo lot td1 pham.

Pé khic phyc nhitng vudng mic néu trén, t6i nhan thay can thiét phai bo
sung quy dinh bién phap cudng ché hanh chinh: Bat budc ngudi bi hai thuc hién
giam dinh ty 1é thuong tat theo yéu cu cia co quan tién hanh t6 tung, néu co quan
tién hanh tb tung xét théy ¢4 dau hiéu hanh vi pham t01 thudc cau thanh tang nang
hodc cAu thanh toi pham khac.

Tht muoi hai, Van dé nguoi dai dién ctiia ngudi bi hai

Theo quan diém cua Tac gia dé thuan loi cho cong tac diéu tra, truy td, xét
xtr gop phan d4u tranh phong chong t6i pham duoc nhanh chéng, kip thoi va hiéu
qua, thi nhiing trudng hop nguoi bi hai trong tinh trang khong biéu 16 duoc ¥ chi,
ngudi chua thanh nién hodc ngudi ¢6 nhugce diém vé tim than va thé chit nhung

khong c6 nguoi dai dién nén giao cho co quan dieu tra khoi to vu én theo thu tuc
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binh thudng dé bao vé quyén va loi ich hop phap ciia ngudi bi hai. Do d6 can thiét
quy dinh bo sung doan 2 khoan 1 Diéu 105 BLTTHS: “Trudng hop ngudi bi hai
trong tinh trang khong biéu 16 duoc ¥ chi, ngudi chua thanh nién hodc ngudi c6
nhuoc diém vé tim than va thé chat nhung khong c6 nguoi dai dién, thi co quan
diu tra s& thyc hién viéc khoi t6”.

3.2.3. Ting cuong tong két thuc tién dinh tdi danh tdi co y giy thwong
tich hoidc giy ton hai cho strc khée ciia ngudi khac

Nhin chung, viéc xét xtr vu an toi ¢b ¥ gay thuong tich hoic gay ton hai cho stc
khoe cua nguoi khac bao dam ding nguoi, dung toi, dung phap luat; hinh phat &p dung
d6i voi cac bi cdo dam bao nghiém minh, twong xing véi tinh chat, mic do hanh vi
pham t6i va hau qua caa toi pham. Nhiéu vu an 16n dic biét nghiém trong da dugc dua ra
xét xtr kip thoi, nghiém minh; déng thoi d to chire nhiéu phién toa xét xir luu dong, dap
g yéu cau chinh tri va dau tranh phong, chong ti pham ciia cac dia phuong ciing nhu
Ca nudc.

Theo chu truong cai cach tu phap ctia Pang dugc dé cip trong Nghi quyét
49/NQ-TW cua Bo Chinh tri 1a: giam hinh phat tu, mé rong ap dung hinh phat
tién, hinh phat cai tao khong giam giit, giam bét khung hinh phat t6i da quéa cao
trong mot sb loai toi pham, khac phuc tinh trang hinh sy hoa quan hé¢ kinh té,
quan hé dan sy va bo lot to1 pham...

Viéc ban hanh céac chinh sach phép luat, cac bg luat va cdc van ban phap
luat ma cy 13 cac chinh sach phap luat lién quan dén toi cd ¥ giy thuong tich
hodc gay ton hai cho strc khoe ngudi khac phai xudt phat tir thuc tién khach
quan, lay thuc tién 1a thude do. Do d6 can phai tong két thyc tién tir nhiéu cap tir
trung wong dén dia phuong. Cu thé cac co quan tu phap tong két thyc tién qua
trinh 4p dung phap luat hinh sy néi chung va téng két thuc tién dinh toi danh toi
¢d v gay thuong tich hodc gy t6 hai cho sttc khoe nguoi khac noi riéng, dua ra
dugc nhitng vudng mac khé khan trong qua trin dinh t6i danh, tor do dé xuét

nhitng giai phap dé co quan x4y dung phap luat hoan thién hé thdng phap luat

64



n6i chung va hoan thién t6i danh t6i cd ¥ gay thuong tich hodc gy ton hai cho
suc khoe noéi riéng.

3.2.4. Gidi phdp ning cao nang lyc cua can bg dinh tgi danh

Bén canh mot s giai phap nham hoan thién cac quy dinh ciia BLHS nam 1999
ching ta con phai dong thoi két hop v6i mot sé giai phap khac d6 1a yéu té con
ngudi va yéu tb té chic bd may. Trong d6, yéu td con nguoi ludn 1a yéu to quan
trong nhét, viéc dinh toi danh 1a mot khau quan trong trong hoat dong xét xur, viéc
quyét dinh mot hinh phat phu hop, ding phap luat, ddm bao cong bang, hop tinh,
hop 1y hoan toan phy thudc vao Hoi dong xét xir, cu thé 1a Tham phan va Hoi tham.

Chinh vi vay, trong thoi gian t6i, dé xay dung doi ngil cac bd 1am cong tac
x€t xur trong sach, du nang lyc, trinh do chuyén moén dé thyc hién nhiém vu; béo
dam dao dtrc; phém chat; co tinh than trach nhiém, ban linh chinh tri va nghé
nghiép, kién quyét bao vé phap luit, bao vé cong ly, Nganh Toa an nhan dan cac
cAp va cac nganh cong an, kiém sat cAn tap trung tién hanh cac giai phap sau:
Thir nhat, Thyuc hién chat ché viéc tiéu chuan hoa Tham phan va Hoi tham

Toa an theo quy dinh cta Luat to chirc Toa 4n nhan dan nim 2014, dong thoi timg
budc nang cao tiéu chuan ddi vdi Tham phan chuyén nghiép. Trong thoi gian t6i,
can phai c6 co ché thu hit, tuyén chon nhitng nguoi co tAm huyét, du duc, tai dé
lam cong tac xét xir, md rong ngudn dé bd nhiém Tham phan khong chi can bo
trong cac co quan tu phap, ma con la cac luat gia, luat su, nhiing nha khoa hoc am
hiéu vé linh vuc phap luat, wu tién tuyén dung nhiing sinh vién xuat sic trong qué
trinh hoc tap. Vi¢c thi tuyén tham phan phai thuc chat, dan chu, cong khai dé chon
ra nhirng nguoi thuc su c6 nang luc, c6 dao duc, co6 tinh than trach nhiém, ban linh
chinh tri va nghé nghiép, tang thoi han bd nhiém hodc thuc hién ché d6 bd nhiém
khong c6 ky han v6i v6i tham phan. Ngoai ra, cAn bd sung vai tro yéu t6 con ngudi
dinh t6i danh.

Tht hai, Tang cudng cong tac dao tao bdi dudng, gido duc ddi ngii Piéu tra vién,
Kiém sat vién, tham phan, Hoi thAm nhan dan c6 nang lyc, phém chat dé thuc hién tot

hoat dong dinh t01 danh cac loai td1 pham ndi chung va nhom tdi cd v gay thuong tich
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hoidc gy ton hai cho strc khoe ngudi khac noéi riéng; quan tAm bdi dudng, rén luyén
d6i ngil can bo Didu tra vién, Kiém st vién, Tham phan c6 ban linh chinh tri, ban linh
nghé nghiép vitng vang, co tinh than kién quyét dau tranh bao vé cong 1y, bao vé
nén phap ché Xa Hoi Chi Nghia; c6 pham chat dao dirc trong sang, luong tam,
trach nhiém, tan tuy va tu gidc cao v6i cong viée; thuong xuyén tap huén, rén luyén
k¥ theo huéng chuyén sau. Dic biét dbi v6i doi ngii thAm phan 13 ngudi co vai tro
rat quan trong trong viéc dinh tdi danh nén Nganh Toda 4n can ting cudng hoc tap
tam guong, tu tudng, dao dirc va phong cach Hd Chi Minh theo tinh than “Phung
cong thu phap chi cong vo tu”.

Cac nganh can co su quan tam b6 tri du luc luong Diéu tra vién, Kiém sat vién,
Tham phan tranh dé tinh trang qua tai trong viéc giai quyét an hinh su ndi chung va
cac vu an thudc nhom xam pham strc khoe ciia ngudi khac néi riéng. Khic phuc
tinh trang Diéu tra vién, Kiém sat vién, Tham phan, Tham phén... khong nghién ctru
k¥ hd so vu an khi duoc phan cong giai quyét trong giai doan diéu tra, truy td, xét
xtr do luc luong b tri khong dong déu, thiéu luc lwong din dén qua tai cong viéc.

Thi ba, Tang cudng trach nhiém cho Diéu tra vién, Kiém sat vién, Tham phan:
Chu truong ctia Pang, Nha nudc “Tang cuwong trach nhiém cia cong to trong hoat
dong diéu tra, gdn cong té véi hoat dong diéu tra” 13 mot trong nhitng van dé co
ban, quan trong trong cai cach tu phap hinh sy hién nay ¢ nudc ta, co tang cudong
trach nhiém trong thuc thi nhi€ém vu: thuc hanh quyén cong td va kiém sat hoat
dong xét xir so tham hinh sy tai phién toa, Kiém sat vién phai chiu trach nhiém vé
quyét dinh ctia minh va khi d6 Kiém sat vién s& doc lap khi 1am nhiém vu.

Tht tu, trang bi déy du co s& vat chat dé Piéu tra vién, Kiém sat vién, Tham
phéan 1am viéc: Chu truong ctia Pang va Nha nude 13 “...bdo dam tot hon cdc diéu
kién dé cdc co quan tién hanh to tung thuc hién hiéu qua chirc nang”. Co so vat
chat duoc trang bi twong xmg nhiém vu cong tac cho dic thu cua timg nganh, dap
g yéu cau hoi nhap kinh té va linh vuc tu phap thé gidi.

3.2.5. Cac gidi phap khac
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Mot la, Xy dung co sé vt chat va trang thiét bi ddy dui dé phuc vu cho céng
tac xét xur.

Hién nay try s& Toa an nhan dan quan Thu Dirc, Thanh phd HO Chi Minh rat
chat hep, va di xubng cép, chi c6 hai phong xét xir, chwa c6 phong hoa giai va cong
khai chimg ctr, chwa c6 phong mé phién hop, phong xét xtr va giai quyét cac vu an
vé ngudi chua thanh nién pham t6i va hon nhan gia dinh theo mé hinh than thién;
co so trang thiét bi cho can bd, cong chirc toa an chua dap tmg yéu cau vé cai cach
tu phap va hoa nhip qudc té. Chinh vi vay can c6 giai phap xay dung co s& vit chét
nhu tru s& co quan dé bd tri cac phong xét xur, phong hop giai quyét an theo dung
tinh than vé cai cach tu phap bao vé quyén con ngudi, thuc hién quyén tranh tung
trong x¢€t xu...., trang bi déy du trang thiét bi cho viée xét xur.

Hai 14, Can c6 co ché bao vé can bd dinh toi danh, dic biét 1a d6i ngil tham
phan; c6 chinh tién lwong phi hop va twong xting dbi véi doi ngii can bd dinh toi
danh dé cho ho yén tim cong tac, cong hién va phuc vu nganh.

Két luin Chwong 3

Trén co so thuc tién dinh t0i danh toi ¢b y gay thuong tich hodc gay ton hai
cho sttc khoe nguoi khac trén dia ban quan quan Tha Pic, Thanh phd HoO Chi
Minh, tac gia dé ra nhimng giai phap cu thé nham ning cao ning lyc dinh t6i danh
dung t6i ¢6 ¥ gdy thuong tich hoic gy tén hai cho sirc khoe ngudi khac khac theo
phap luat hinh sy Viét Nam tir thuc tién quan quan Thu Dtc, Thanh phé Ho Chi
Minh, trong d6 tac gia da chu trong di sdu phén tich hai nhom giai phap thiét thuc
nhét d6 1a hoan thién phap luat hinh sy va tb tung hinh su. Bén canh do, giai phap
tong két thyc tién dinh t6i danh t6i c6 y gdy thuong tich hodc gy ton hai cho sirc
khée nguoi khac trén dia ban quan quan Thua Ptc, Thanh phé Ho6 Chi Minh va
huéng dan ap dung phap luat ciia cac nganh cép trén va giai phap nang cao ning luc
ctia can bo thuc hién dinh toi danh 1a Diéu tra vién, Kiém sat vién, Tham phan, Hoi
tham nhan déan ciing gbp phan higu qua trong viéc dinh t6i danh dung ddi v6i nhém

to1 pham nay.
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KET LUAN

Chinh sach d6i méi, Pang va Nha nudc ta chu truong xdy dung nén kinh té
thi trudng dinh hudng x3 hoi chu nghia, d3 gop phan to 16n trong viée dua dat nude
thoat khoi tinh trang nghéo nan lac hau, giup 6n dinh va phat trién kinh té dat nuéc,
nang cao moi madt cua tat ca linh vuc doi séng xa hoi.

Trong thoi ky d6i mdi nén kinh té - xa hoi, hoi nhap qudc té, nhiém vu cong
tac dau tranh phong chdng t6i pham cia cac co quan tién hanh té tung tré nén ning
né hon, doi hoi phai tiép tuc cing cd, hoan thién phap luat ndi chung va ndi ham
nhimg quy dinh vé t6i pham cb ¥ gdy thuong tich hodc gy t6n hai cho sttc khoe
ngudi khac ndi riéng, nham nang cao chat luong va hiéu qua cong tac xét xir toi
pham cd ¥ gdy thuwong tich hodc giy t6n hai cho sirc khoe ngudi khac. Boi vi, “Chi
trén co sé cua su nhan thirc déy du va dung ddn vé ban chat va cac dau hiéu cua toi
pham noi chung, cc co quan diéu tra, truy td, xét xr méi c6 thé ap dung dugc Luat
hinh sy m§t cach nghiém minh qua viéc xac dinh ding t01 danh, danh gia dang tinh
chat va mitc do nguy hiém cta hanh vi pham t6i” gop phan nang cao hiéu qua trong
cong cudc ddu tranh phong chng toi pham.

Thuc trang toi ¢6 ¥ gy thuong tich hodc gdy ton hai cho strc khoe cia ngudi
khac trén dia ban quan quan Thi Puc, Thanh phé HO Chi Minh dang cé chiéu
huéng ngay cang gia tang ca sd luong 1an chat luong, gy hoang mang lo sg va buc
xuc trong nhan dan, lam mat 6n dinh x3 hoi. Céac bang nhom thuc hién toi ) Vv gay
thuong tich hodc gdy ton hai cho sirc khoe cua nguoi khac theo kiéu x3 hoi den,
thanh toan 13n nhau rat manh dong va tio bao, phuong tién gay an 1a nhiing loai rat
nguy hiém nhu mi tiu, dao 18, tuyt sdt va cac cong cu tu ché khéc. DPoi hoi cac co
quan bao vé phap luat phai c6 bién phap quyét liét nham phat hién khoi t, diéu tra,
truy t0, xét xtr dé gbp phan diu tranh phong chong toi pham. Trong nim nim qua
TAND quan quan Thii Dic, Thanh phd HO Chi Minh da kip thoi dua ra xét xir
nghiém minh nhiéu vy 4n cb y gay thuong tich hodc giy ton hai cho strc khoe ciia
ngudi khac gép phan tich cuc vao cong tac phong chéng toi pham & dia phuong.

Tuy nhién, trong viéc dinh tdi danh van con nhitng kho khin, vuéng mic va han ché
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trong thuc tién ap dung phap luat, chua dugc huéng dan kip thoi, dd dé k& hé cho
ngudi pham tdi lgi dung gy kho khin cho cic co quan tién hanh t6 tung. Viéc
nghién ctru ddy du vé hé théng cac quy dinh phap luat vé toi pham cd ¥ gy thuong
tich hodc gay ton hai cho strc khoe ctia ngudi khac co ¥ nghia hét sttc quan trong,
g6p phan ning cao hiéu qua, phap luat hinh su dugc thyc thi, mang lai yéu té cong
bang, khach quan trong tirng muc an cu thé, gop phan rin de, gido duc, cai tao
nguoi pham td1 nodi riéng va gido duc phong, chéng t01 pham no61 chung, mat khac,
nang cao hiéu qua cong tac truy td, xét xir cic vu an cd y gy thuong tich hodc giy
tdn hai cho stc khoe cua nguoi khac. Trén co s& do, luan van da nghién ctru cu thé,
chi tiét cac quy dinh ctia phap luat hinh sy hién hanh, phan tich 1am ré cac dau hiéu
phap 1y hinh su ddc trung, dudng 16i xtr 1y cling nhu thyc tién xét xir loai toi pham
nay. Luan van di sau nghién ctru vé tinh hinh thuc tién dinh t6i danh dbi v6i nhém
to1 xam pham stc khde ctia ngudi khac tai dia ban quan quan Thu Btc, Thanh phé
Hb6 Chi Minh, dé tir d6 tim ra nhitng khé khin, vuéng mic trong ap dung phap luat.
Trén co s d6, dé xuat cac giai phap va néu ra mot sé phuong hudng hoan thién 1y
luan dinh toi danh gép phan quan trong vao hiéu qua hoat dong khoi t6, diéu tra,
truy t6 va xét xtr, gop phan du tranh phong, chéng tdi pham néi chung.

C6 thé noi, dé tai vé toi danh nay, nghién ctru qua thuc dinh toi danh toi co ¥
gy thuong tich hoidc giy ton hai cho stc khoe nguoi khac tir thuc tién quan Thu
Dtrc, Thanh phdé HO Chi Minh 13 mot dé tai kha méi mé&, can c6 nhiéu thoi gian va
cong strc. Trong qua trinh nghién ctru, tuy di c6 nhiéu ¢b ging dudi sy huéng dan
tan tinh cua nguoi huéng dan, nhung do budc dau lam quen véi viéc nghién ctru
khoa hoc, ban than con nhiéu han ché vé trinh d6 kién thirc, kha nang dién dat, thoi
gian nghién ctru khong dai, kinh nghiém thuc tién c6 han nén luan vin s& khong
tranh khoi nhitng thiéu sot. Vi vay, tac gia rit mong duogc su gop ¥ chan thanh cua
cac Quy thay, cd, cac ban hoc vién, cac dong nghiép va clia tat ca nhiing ai quan

tam dén dé tai nay d€ luén van dugc hoan thi¢n hon.
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